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Creating a Virtual Border:  The Manifest 
Destiny of U.S. Border Security

by Kathleen Campbell Walker
1

“For terrorists, travel documents are as important as weapons…
...Before 9/11, no agency of the U.S. government systematically

analyzed terrorists’ travel strategies.”2

The 9/11 Commission Report issued in July of 
2004 strongly endorses the expedited completion of a 
biometric entry/exit screening system.  The goal of this 
system includes speeding qualified travelers through the 
admission process to the U.S., thereby permitting more 
resources to be focused on those who might pose a 
greater risk to the United States (“U.S.”).

3
   This system 

currently is referred to as the U.S. Visitor and Immigrant 
Status Technology (“US VISIT”) system, which the 
Department of Homeland Security (“DHS”) unveiled on 
April 29, 2003.

4
   

Since the implementation of US VISIT, and as a
result of recent legislative initiatives and Executive 
actions, it is clear that our nation is operating under a 
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2

The 9/11 Commission Report, Final Report of the National 
Commission on Terrorist Attacks Upon the United States, at 384, 
released July 22, 2004.  (herein referred to as the “9/11 Commission 
Report”).
3

Id. at 389.
4

US VISIT is an automated entry/exit system designed to collect and 
share information on foreign nationals, including travel details and 
biometric identifiers, in an effort to improve security and not stifle trade 
or international travel.  It requires the capture of a digital photograph 
and the scanning of the two index fingers.  The fingerprint scans are 
run against a biometric database, the Automated Biometric Fingerprint 
Identification System (“IDENT”).  IDENT is a legacy Immigration and 
Naturalization Service (“INS”) database, which was created in 1994. It 
originally contained a recidivist database and a lookout database, 
including all foreign nationals apprehended by the INS.  US VISIT 
enrollees’ data is stored on a portion of IDENT.  See, DHS Announces 
new U.S. VISIT System for Travelers as the Department Marks Its First 
100 Days, U.S. Department of Homeland Security, Office of the Press 
Secretary (April 29, 2003).

new conception of where our borders begin. Our borders 
now extend to the 211 visa adjudicating consular posts 
staffed by the Department of State (“DOS”).

5
   They also 

extend to pre-clearance inspection facilities in such 
countries as Canada and  Ireland,

6
and, given the 

expected addition of a modified inspection process 
abroad, also will extend to certain international airports 
at which there are no pre-clearance operations of U.S. 
Customs and Border Protection (“CBP”). 

7
  Under this 

modified inspection process called the Immigration 
Security Initiative (“ISI”), CBP officers assist airlines in 
reviewing documentation presented to establish 
admissibility to the U.S.

                                                          
5

This conclusion will be further analyzed in this article, but the 
legislative mandates of biometrics in the travel document area have 
required DOS to revamp its personal appearance waiver requirement 
to intake the two index print and digital photograph required for US 
VISIT enrollment, as well as modify the age parameters for visa 
interviews.  The enrollment procedures used within US VISIT prior to 
visa issuance are more extensive than the initial enrollment procedures 
of US VISIT at ports of entry.  This dichotomy is due to the inability to 
run a full IDENT biometric database check within the 15 second 
enrollment process involved in US VISIT at a port of entry.  The 
Memorandum of Understanding between the Secretaries of State and 
Homeland Security regarding the implementation of section 428 of the 
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 
(2002) (herein the “Homeland Security Act”) also provides for the 
expanded authority of the Department of Homeland Security (“DHS”) 
over visa policy.
6

DHS pre-clearance operations (“PCO”) are considered the equivalent 
of a Field Operations Office within Customs and Border Protection 
(“CBP”).  There are fourteen PCO stations around the world with eight 
in Canada, two in the Bahamas, two in Ireland, and one each in 
Bermuda and Aruba.  All but three locations are combined customs, 
immigration, and agriculture inspections.  Victoria, B.C., Canada and 
both locations in Ireland are immigration only inspections.  Further 
information on PCO programs is available at 
www.customs.treas.gov/xp/cgov/toolbox/contacts/preclear
_locations.xml.  At PCO locations, there is no authority for expedited 
removal of the applicant for admission under 8 U.S.C. §1225(b)(1) 
(1999) or §235(b)(1) of the Immigration and Nationality Act of 1952, as 
amended (“INA”), Pub. L. No. 82-414, 66 Stat. 174 (1952).  This 
information is from the Questions and Answers provided at the AILA 
CBP national liaison committee meeting on May 28, 2004 with PCO 
managers for CBP.
7

This process is referred to as the Immigration Security Initiative 
(“ISI”), which is a CBP pilot program, which places CBP inspectors at 
foreign airports to prevent people who are identified as national 
security threats from traveling to the U.S.   During a five month period 
in fiscal year 2003, the program was estimated to have resulted in 
thousands of intercepts, including hundreds of smuggling cases, and 
saving nearly $50 million to the U.S. government in avoided removal 
and processing costs.  H.R. Rep. No. 541, Department of Homeland 
Security Appropriations Bill, 2005 108th, 1st Sess. at 22 (2004).   The 
May 5, 2004 Daily Briefing published on GOVEXEC.com noted in an 
article by Chris Strohm that CBP Commissioner, Robert  Bonner, said 
that the agency would begin testing  ISI within the month at Poland’s 
Warsaw International Airport.  Based on interviews of CBP officers with 
the author, this ISI program is not new.  It has previously been used 
under the auspices of Immigration Control Officer programs as well as 
Carrier Consultant Programs.   These officers are and have been in 
place in Mexico City for years.   These ISI intercepts may be based on 
biographic(not biometric) data checks, which are typically forwarded to 
local U.S. Consulates (in the foreign country) to be run against the 
Consular Lookout and Support System (“CLASS”) database 
maintained by DOS.  The process is a corollary process to US VISIT in 
moving the concept of the border away from our physical land, sea, 
and air ports. 
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The current and intended future impact of US 
VISIT, thus exhibits the “manifest destiny”

8
of one of our 

most ambitious border security defense initiatives: the 
extension of the historical land border of the U.S. 
globally.  Hence, the creation of a virtual border from the 
perspective of U.S. immigration law.  Such a shift raises 
many problems regarding the application of our complex 
immigration laws by a neophyte Homeland Security 
bureau comprised of an amalgamation of customs, 
agriculture, and immigration officers complemented by 
consular officers with the DOS, who historically have 
been trained as generalists versus specialists in the 
consular cone.

9
   This group of dedicated agency 

employees constitute our thin lines of defense against
terrorists, who seek to abuse our immigration system to 
effect their deadly goals.  These same dedicated 
employees are the individuals who receive insufficient 
training and oversight, infrastructure, and technology to 
accomplish their critical mission.  Immigration attorneys 
and courts are clear that U.S. immigration laws 
constitute the most complex body of law,

10
and yet, 

without aggressive training, testing, and accountability, it 
is difficult for officers to be expected to apply them 
appropriately.  Yet, the consequences can be dire, with 
an erroneous judgment affecting an applicant for life.  

The Enhanced Border Security and Visa Reform 
Act reflects Congress’ appreciation of the complexity of 
this body of law.  This law mandated the creation of an 
interoperable database called the “Chimera” system to 
provide current and immediate access to information 
contained in the databases of federal law enforcement 
agencies and the intelligence community that is relevant 
to the visa issuance process and a foreign nationals’ 

                                                          
8

The phrase “manifest destiny” was first used by John L. O’Sullivan in 
an article on the annexation of Texas published in the July-August 
edition of the United States Magazine and Democratic Review, which 
he edited.  Mr. O’Sullivan claimed that, “our manifest destiny to 
overspread the continent allotted by Providence for the free 
development of our yearly multiplying millions.”  In the border security 
context, this phrase reflects the recommendations of many security 
experts to address admissibility issues to the U.S. as far away from our 
physical border as possible to enhance national security.
9

DOS divides its foreign service assignments into five specialties 
called “cones.”  These cones are consular, economic, administrative, 
political, and public diplomacy.  A first tour of duty as a visa officer for a 
foreign service officer (“FSO”) has been the traditional method used to 
train the FSO in a local language and to gain familiarization with 
foreign politics and social customs.  See Testimony submitted to the 
Subcommittee on Civil Service, Census, and Agency Organization of 
the Committee on Government Reform by John J. Tkacik, Jr., Why the 
Department of Homeland Security Should Control Visas July 15, 2002.  
The author, however, is clear that most consular officer do not possess 
sufficient training in immigration law to be cognizant of its many 
exceptions and permutations.  The idea of a specially trained consular 
cone’s time has come.  It is, of course, critical that consular officers 
stay appraised of economic and political developments in their region, 
but their importance within the cones must be elevated and 
compensated accordingly to become more effective.
10

See, Lok v. INS, 546 F.2d 37,38  (2d Cir. 1977) “Immigration laws 
bear a striking resemblance…[to] King Minos’ labyrinth in ancient 
Crete.  The Tax Laws and the Immigration and Nationality Acts are 
examples we have cited of Congress’s ingenuity in passing statutes 
certain to accelerate the aging process of judges.”

admissibility or removability.
11

   We are seeking, 
however, to harness technology to know who is seeking 
admission to the U.S., when we have not instituted the 
necessary reforms to our immigration laws that would 
help us control illegal immigration to the U.S.  Assuming 
in the best case scenario that the long term goals of US 
VISIT are reached, that “success” story is truly a modern 
day version of the children’s story about the emperor 
who has no clothes in light of the inability to end or even 
substantially decrease illegal immigration between U.S. 
land ports of entry.  Reforms at our ports of entry cannot 
be undertaken in isolation.  We cannot ignore the need 
to address undocumented immigration between U.S. 
land ports of entry through reforming our immigration 
laws to make legality the norm.  Such reforms should 
include new break-the-mold worker programs, family 
backlog reductions, and an earned adjustment for those 
undocumented people who are working and paying 
taxes in communities across the U.S.

12

I. BUILDING ON SAND

What benefit can the American public really 
expect from the globalization of our borders or even just 
port of entry implementation of US VISIT?  Is it realistic 
to expect that we can track everyone who enters and 
leaves the U.S.?  What is the cost-benefit analysis of US 
VISIT?  To date, the responses to these questions do 
not lead to encouraging conclusions.  Certainly, no one 
wishes to discover that a program portrayed as pivotal to 
our national security will not deliver a benefit in 
proportion to the anticipated financial and personnel 
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See, Sections 201-204 of the Enhanced Border Security and Visa 
Reform Act of 2002, Pub. L. No. 107-173, 116 Stat. 543 (2002) (herein 
the “Border Security Bill”) The use of the “Chimera” name appears 
particularly apt, since the Chimera was a sister of the Sphinx in Greek 
mythology and was comprised of parts of a lion, goat, and serpent.  
The Chimera was eventually slain by Bellerophon, while mounted on 
the winged horse, Pegasus.  So, we will see if a Chimera can 
vanquish the labyrinthine immigration world we have created.  
12

This enforcement issue at both our northern and southern borders 
should never be resolved by constructing a wall and manning it with 
soldiers to shoot violators.    Such an action is an anathema to 
presence of the Statute of Liberty in New York harbor.  Immigration law 
must be reformed to recognize the reality of labor needs in this 
country, combined with appropriate interior enforcement to end 
smuggling of illegal workers and their illegal employment.  Before 
commencing on such harsher enforcement actions, rational and 
effective legal immigration methodologies must be enacted.  Certainly, 
the statement of Richard M. Stana, Director Homeland Security and 
Justice for the GAO, in his testimony before the Subcommittee on 
Immigration, Border Security and Claims, Committee on the Judiciary, 
House of Representative on April 10, 2003 GAO-03-660T,  is not 
encouraging on the subject of interior enforcement readiness.  Mr. 
Stana notes that, “Even if INS had additional staff working in these 
program areas, it lacked good management information to determine 
how many staff it needed to meet its program goals and how best to 
allocate staff given the limited resources it did have.  With respect to 
alien smuggling, INS lacked field intelligence staff to collect and 
analyze information.   Both 1998 and 1999 INS Annual Performance 
Plan reports stated that lack of intelligence personnel hampered the 
collection, reporting, and analysis of intelligence information. “Thus, 
realistic assessments of U.S. capabilities are essential to evaluate the 
true security level achievable.
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investment required.  Such a discovery would be the 
equivalent of building a foundation on sand.

13

In response to the question, How much safer will 
US VISIT make the nation?, the former Commissioner of 
the U.S. Immigration and Naturalization Service at the 
time of the September 11, 2001 incident, James Ziglar, 
responded, “Truthfully, probably not a whole lot safer.”

14
  

Mr. Ziglar also noted that, “If the idea is that this is going 
to stop terrorists from coming into the country, it’s not 
going to accomplish that – although it may have some 
beneficial deterrent effect.”  Mr. Ziglar, who spent two 
decades on Wall Street, indicated that it would cost 
around $10 billion over three to four years to launch a 
fully functioning entry/exit tracking system.

15

The American Immigration Law Foundation 
(“AILF”) report on the causes of September 11

th
, 

concluded that,  “A careful analysis of the September 
11

th
attacks reveals that deficiencies in U.S. intelligence 

collection and information sharing – not immigration 
laws—prevented the terrorists’ plans from being 
discovered.

16
  Thus, should our limited resources be 

focused more on database integration and intelligence 
gathering and analysis, all of which together would 
enhance our intelligence capacities, rather than trying to 
track all entries and departures?  The March 2004 report 
of the DHS Office of Inspector General (“OIG”) notes 
that DHS plans to spend billions of dollars modernizing 
its passenger processing systems, but it has not 
conducted a business process reengineering of all 
federal operations needed to clear people entering and 
leaving the U.S.

17
   The Clinger-Cohen Act

18
requires 

federal agency heads to review their agency’s mission, 
and based on the review, revise it and administrative 
processes before making significant investments in 
information technology used in support of the mission.

19
  

The report outlines that systems integration is one of the 
most challenging aspects of the US VISIT program, and 
that these challenges could begin to be addressed, if the 

                                                          
13

In Matthew 7:21-28, Jesus concludes his Sermon on the Mount with 
the parable of two builders to illustrate the benefit of obeying his 
counsel.  His example was based on the impact of flooding from the 
Jordan river on houses erected in the flood plain of the river.  Houses 
built on insubstantial foundations of sand were more likely to be 
washed away than those solidly built on rock.   The database 
interoperability status currently in place as well as our infrastructure 
and staffing at our ports of entry is woefully insufficient to meet the full 
mandate of exit/entry control.  
14

S. Gorman, “New border security system raises cost-benefit 
concerns,” National Journal (May 30, 2003).
15

Id.  

16
The Lessons of 9/11: A Failure of Intelligence, Not Immigration Law, 

American Immigration Law Foundation, Immigration Policy Center, at 3 
(December 2003). 
17

DHS Office of Inspector General - Office of Audits, “Audit of 
Passenger Processing Reengineering” (OIG-04-25) at 5 (March 2004).
18

Division E, Pub. L. No. 104-106, 110 Stat. 186 (1996).
19

DHS OIG Report supra note 17, at 16.

federal operations for controlling people entering and 
leaving the U.S. are first reevaluated.

20

A recent General Accounting Office (“GAO”) 
report

21
concluded that US VISIT is a high risk program 

for such reasons as:

 US VISIT is critical to preventing the 
entry of persons who pose a threat to 
our nation.

 US VISIT is large in scope and complex 
requiring interconnecting about 20 
existing systems and modifying or 
expanding facilities at over 150 land 
ports of entry.

 DHS has chosen to implement 
temporary solutions, largely because 
over the past seven years, limited 
progress was made in addressing key 
legislative requirements.

 The program is costly.  In February 
2003, DHS estimated that the program 
would cost about $7.2 billion through 
fiscal year 2014.  The estimate did not
include the State Department’s cost to 
implement visas with biometrics, which 
was estimated to add as much as $15 
billion to the program’s cost through 
2014.

 US VISIT is not currently directed and 
overseen by an accountable 
governance structure reflecting the 
program’s government wide scope.

 The US VISIT program office does not 
have the capabilities (people, 
processes, and tools) to effectively 
manage the program.

 DHS has not defined specific, 
measurable benefits expected from the 
initial operating capability of US VISIT.  
The uncertainty is compounded by 
existing facilities, which do not support 
existing entry and exit demands.

The successful full implementation of US VISIT 
is severely challenged by existing facility limitations.  In 
the December 2003 Data Management Improvement Act 
(DMIA”) Task Force report to Congress, the task force 
noted that in fiscal year 2002, 358 million land border 
entry inspections of people and 11 million inspections of 
incoming commercial vehicles were conducted at 
northern and southern land border inspection facilities.

22

The legacy INS Office of Administration reported in the 

                                                          
20

Id. at 6.
21

Homeland Security: Risks Facing Key Border and Transportation 
Security Programs Need to be Addressed, GAO-03-1083 (Sept. 2003). 
22

DMIA Task Force: Second Annual Report to Congress, at 32 
(December 2003) (herein “2nd DMIA Report”).
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2
nd

DMIA Report, the following shortages in space for 
the federal inspection area at land border ports of entry:

 64 ports have less than 25 percent of 
required space.

 40 ports have between 25 and 50 
percent of required space.

 13 ports have between 50 and 75 
percent of the space required.

 Some existing ports lack any land for 
expansion.

23

The funding backlogs for facility requirements of land 
ports of entry have been extensive for years.  In fiscal 
year 2003, for example, the funding backlog was over 
$500 million.

24
  Despite this background and history, the 

US VISIT program managers continue to maintain that 
US VISIT will meet the mandated implementation 
deadline at the 50 busiest land border ports of entry by 
December 31, 2005.

25
  The US VISIT program office, 

however, is not fully implementing US VISIT: to do so 
would cripple a U.S. economic lifeline, trade.  A 
complete implementation of US VISIT even at air and 
sea ports recording all entries and exits, is impossible at 
this time.  To allow responsible Congressional oversight, 
US VISIT mission objectives and achievements must not 
be understated.  Currently, exit control only exists at one 
airport and one sea port.  

II. VISIT IN HISTORICAL PERSPECTIVE

US VISIT is not a new concept.  US VISIT is the 
new brand name for the section 110 entry/exit program 
mandate of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (“IIRAIRA”).

26
  

Thus, Congress, about eight years ago directed the 
Attorney General to develop an automated entry/exit 
system to collect records of arrival and departure from 
every foreign national entering and leaving the U.S.  Full 
implementation (meaning entry/exit tracking at all ports 
of entry) of the US VISIT mandate assumes a foundation 
in infrastructure, staffing, biometrics, database 
interconnectivity, intelligence, and enforcement 
capabilities, which do not exist.  The basis for the long 
delay in the attempt to implement section 110 is 
shackled to these basic facts, and years of failure by 
agencies and Congress to properly fund and provide 
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Id. at 33.
24

Id.
25

See Data Management Improvement Act of 2002 (“DMIA Act”), Pub. 
L. No. 106-215, 114 Stat. 337 (2000). which established entry-exit 
implementation dates of December 31, 2003 for airports and seaports; 
December 31, 2004 for the 50 busiest land ports; and December 31, 
2005 for the remaining land border ports of entry.  The airport and 
seaport deadline was pushed to January 5, 2004, when USVISIT was 
“implemented” at 14 seaports and 115 airports nationwide.  DHS Press 
Release, DHS Announces New U.S. VISIT System for Travelers as the 
Department Marks Its First 100 Days, at 
www.dhs.gov/dhspublic/display?content=588.
26

Pub. L. No. 104-208, 110 Stat. 3009 (1996).

oversight for the implementation of these factors to 
effectuate such a program.  Years of neglect and 
inattention cannot be resolved with implementation 
deadlines not grounded in reality.

On June 15, 2000, Congress amended section 
110 with the DMIA, which was sponsored by Lamar 
Smith (R-San Antonio, Texas), in response to strong 
opposition from the U.S. business sector.  A broad 
coalition of organizations sought the repeal of Section 
110, including the American Immigration Lawyers 
Association (“AILA”), the U.S. Chamber of Commerce, 
the Travel Industry of America, the Border Trade 
Alliance, and over 200 companies and associations as 
part of the Americans for Better Borders (“ABB”) 
Coalition. The DMIA included a provision to establish a 
task force to make recommendations concerning the 
implementation of an entry/exit system and other 
alternatives to improve legitimate cross-border traffic, 
security, and coordination.

27
The efforts to create the 

mandated DMIA Task Force were delayed until late in 
2001.

28

Earlier in March of 1999, 15 members of the 
House of Representatives attempted to limit the 
implementation of section 110 to air ports of entry by 
introducing H.R. 1250.  Unfortunately, the House took no 
further legislative action on this bill.  At the same time, 
24 Senators introduced S. 745 to exempt land ports of 
entry from section 110, but the bill was not enacted. 

S. 1360 was introduced in 1997 as the Border 
Improvement and Immigration Act of 1997 (“BIIA”) by 
Senators Abraham, Kennedy, D’Amato, Leahy, Collins, 
Snow and others. This bill proposed to exempt land 
borders from section 110, as well as permanent 
residents, and those for whom the documentary 
requirements of INA §212(a)(7)(B) had been waived.  
Thus, Canadian citizens and Mexican laser visa

29

                                                          
27

See DMIA Task Force: DMIA Task Force First Annual Report to 
Congress, at 2 (November 2002) (herein “1st DMIA Report”).
28

Id at p. 5.
29

Section 104 of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (“IIRAIRA”), Division C, Pub. L. No. 104-
208, 110 Stat. 3009 (1996) required that all border crossing cards 
(“BCCs”) be machine readable and contain biometric identifiers.  On 
April 1, 1998, the DOS started as the sole agency issuing such 
biometric BCCs, which are called laser visas due to their capability to 
be scanned for a biometric (two index finger print) check of identity.  
The laser visa acts as a B-1(business visitor), B-2 (visitor for pleasure), 
BCC for admission to the U.S.  This laser visa was only issued to 
Mexican nationals.  The laser visa’s biometric intake is the SAME as 
that used for US VISIT.  All laser visa holders were issued a scannable 
laser visa card only after having their two index fingers scanned and 
digitized photo taken at a U.S. Consulate.  These prints were then sent 
to the INS, now DHS, in the U.S. to be checked against the IDENT 
database, which is based on a flat two print fingerprint.  See supra note 
4.  These laser visa applicants also had to be personally interviewed at 
a U.S. Consulate, during which interview, they had to establish 
financial status, ties to their home country, and qualification for 
admissibility under 8 U.S.C.§1182, INA §212.  Laser visa holders may 
be admitted to the U.S. without the issuance of an I-94 
arrival/departure card for a period of up to 72 hours to visit the U.S. as 
a business visitor or tourist.  Of course, the activities which qualify as 
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holders would not be subject to such entry/exit controls.  
This bill was not enacted.

  The Senate Judiciary Committee Report issued 
on June 1, 1998 (the “BIIA Senate Report”) concerning 
this bill contained many revelations as to the use of 
entry/exit control (now US VISIT) on tracking visa 
overstayers and interdicting terrorists. 

30
  On these 

issues, the BIIA Senate Report stated:

“The Committee is keenly aware 
that implementing an automated 
entry-exit control system has 
absolutely nothing to do with 
countering drug trafficking, and 
halting the entry of terrorists into 
the United States, or with any 
other illegal activity near the 
borders. An automated entry-exit 
control system will at best 
provide information only on those 
who have overstayed their visas.  
Even if a vast database of 
millions of visa overstayers could 
be developed, this database will 
in no way provide information as 
to which individuals might be 
engaging in other unlawful 
activity.  It will accordingly 
provide no assistance in 
identifying terrorists, drug 
traffickers, or other 
criminals.”

31
(emphasis added)

This report does not, however, recognize the benefit of 
identity verification or at least confirmation through 
biometric based identity and criminal database checks.  
Biometrics never actually establish the true identity of a 
person, but they can confirm a base set of identifiers to 
an individual enrolled in a particular database.

With regard to tracking visa overstayers, the BIIA Senate 
Report notes that:

“Even if a list of names and 
passport numbers of visa 
overstayers would be available, 
there would be no information as
to where the individuals could be 
located.  Even if there was 
information at the time of entry as 
to where an alien was expecting 
to go in the United States, it 
cannot be expected that 6 or more 

                                                                                                    
acceptable business or tourist visits are restrictive.  See 9 Foreign 
Affairs Manual (“FAM”) §41.31.
30 Senate Judiciary Report 105-197 on S. 1360, the Border 
Improvement and Immigration Act of 1997 (“BIIA”), (June 1, 1998).
31

Id. at 15.

months later the alien would be at 
the same location. Particularly, if 
an alien were intending to 
overstay, it is likely that the alien 
would have provided only a 
temporary or false location as to 
where the alien was intending to 
go.”

32

The GAO cites overstay tracking
33

as a key 
component of Homeland Security and a layered 
defense.

34
  During fiscal year 2001, nearly 33 million 

visits to the U.S. were tracked by I-94 arrival/departure 
forms. 

35
Of these tracked visits, 14 percent (about 4.6 

million) were Mexican and Canadian citizens.
36

  The 
relevance of overstay tracking in the September 11

th

terrorist acts were that of the six hijackers who actually 
flew the planes on September 11

th
or were apparent 

leaders, three were out of status on or before September 
11

th
– two because of prior short-term overstaying.

37
  

The report states that, “Improved overstay tracking could 
help counterterrorism investigators and prosecutors 
locate suspicious individuals placed on watch lists after 
they entered the country.”

38
  This conclusion is 

fallacious.  As noted above, the DHS will not know 
based on an I-94 issued at a port of entry where a 
foreign national admitted to the U.S. is at any given 
moment.  In addition, as stated in the BIIA Senate 
Report, if a foreign national intends to overstay, it is not 
likely that they will provide a permanent or correct 
location in the U.S. on the I-94 form.  The only way to 
truly “locate” the individual will be through intelligence 
gathering and interior enforcement efforts.  Knowing that 
a foreign national is an overstay, however, creates a 
basis for the potential legal removal of the foreign 
                                                          
32

Id.
33

The phrase “overstay tracking” refers to the ability to determine 
when a foreign national has remained in the U.S. longer than 
authorized.  The ability to track a foreign national’s period of authorized 
stay involves the creation of critical database interconnectivity and 
timely update.  For example, the filing of an application to extend or to 
change status in the U.S. can take months to be approved.  The 
applicant has, however, timely and lawfully applied for the benefit.  The 
applicant is not an “overstay.”   Because of the ability to apply for 
different types of immigration benefits after admission to the U.S., 
overstay tracking cannot be tied to the simplistic review of a US VISIT 
admission database eve if tied to certain immigration benefits 
databases, due to the current lag times for entry of such information 
into the appropriate databases.   In addition, not all applicants for 
admission even receive documentation of their admission to the U.S.  
It is quite common for Canadian nationals to be lawfully admitted to the 
U.S. with no I-94 arrival/departure record card.  Please refer to the 
attached copy of the I-94 card at the end of this article.  
34

Overstay Tracking: A Key Component of Homeland Security and a 
Layered Defense, GAO-04-82 (May 2004).
35

Id. at 14.
36

Id.  The relevance of this point is that Mexican nationals holding 
laser visas may be admitted to the U.S. for 72 hours within a 25 mile 
perimeter of the U.S. border, except in Arizona where the limit is 75 
miles, without the issuance of an I-94 arrival/departure record card.  As 
to Canadian nationals, please refer to the comment at supra note 33
37

Id. at  22.
38

Id. at  23.
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national from the U.S., as well as a basis for an 
inspector or consular officer, as applicable, to refuse 
admission or visa issuance.

39
   Databases are often 

though not timely updated, and yet consular and/or CBP 
officials rely on them to determine if the foreign national 
overstayed his or her period of authorized stay without 
authorization. Often a nonimmigrant

40
has not illegally 

overstayed his or her period of authorized admission to 
the U.S. based on a legally pending extension or change 
of status application filed with DHS.  Yet, the consular or 
CBP officer will not be able to verify this fact.  

This same analysis as to the ability to interdict 
terrorism tied to a foreign national’s representations on a 
government form is reflected in an “anti-terrorism” 
measure to more rigorously enforce the law requiring all 
non-U.S. citizens to notify the federal government of any 
change of address in ten days.  

41
  Even assuming that 

those wishing to harm the U.S. would submit accurate 
cards timely, the submission of such notices without 
sufficient resources is merely an optical versus actual 
solution.

From a trade perspective, the BIIA Senate 
Report also includes the very compelling example 
provided by Dan Stamper, president of the Detroit 
International Bridge Co. regarding cross-border trade 
flows. Mr. Stamper testified that the Ambassador Bridge 
handles approximately 30,000 vehicle crossings per day. 
He calculated that, “assum[ing] the most efficient and 
remarkable entry and exit procedures in the world [that] 
will take only 30 seconds per vehicle, and making the 
equally optimistic assumption that only half of the 
vehicles have to go through procedures, that would 
amount to an extra 3,750 minutes of additional 

                                                          

39
Consular officers or CBP officers will often consider refusing 

admission or visa issuance to overstays, if they are aware of the 
overstay.  Consular officers use a panoply of alternatives ranging from 
the provision of additional documentation 8 U.S.C. § 1201(g), INA 
§221(g), proof of nonimmigrant intent 8 U.S.C. § 1184(b),  INA§214(b) 
(except in H and L visa applications), 8 U.S.C. § 1182(a)(3)(A)(ii), INA 
§ 212(a)(3)(A)(ii), reason to believe that the person will engage in 
unlawful activity, including overstaying,  and 8 U.S.C. § 1182(a)(6)(C), 
INA § 212(a)(6)(C), foreign national previously made a material false 
representation to a consular or immigration official.  A false prior claim 
to U.S. citizenship also renders the applicant inadmissible.  8 U.S.C. § 
1182(a)(6)(C)(ii), INA § 212(a)(6)(C)(ii).
40

The term, nonimmigrant, refers to the U.S. categories of foreign 
nationals set forth in 8 U.S.C. §1101(15), INA §101(15) who are not 
authorized to remain in the U.S. permanently.  The current alphabet 
soup of nonimmigrant categories extends from A to V visas.
41

AILF Report, supra note 16, at 6.  INS officials admitted that a 
Missouri warehouse held two million unprocessed change of address 
documents, including change of address cards (AR-11 forms – see 
attached copy of form) that the agency was unable to input.  8 U.S.C. 
§1305, INA§265 contains the change of address requirement, which 
can result in a misdemeanor if violated under 8 U.SC. §1306(b), INA 
§266(b) as well a basis for removal from the U.S.  See 
http://uscis.gov/graphics/howdoi/address.htm.  Historically, this 
requirement was not emphasized or enforced due to the inability of the 
agency to provide the data intake and intelligence overview to make 
the information useful from an enforcement perspective.

processing time each day.”  As he sagely pointed out, 
“There are only 1,440 minutes a day.”  Thus, the 
implementation of section 110 would effectively close the 
border.

In response to these comments among others, 
Senator Kennedy, among others, introduced an 
amendment to S. 1360 that would not require section 
110 implementation at land and sea ports, but rather 
would mandate implementation at airports and be 
applied to legal permanent residents, among others.

As reflected by this history, the conundrum of 
border security is the ability to achieve these security 
objectives without stifling trade and investment in the 
U.S. from abroad, which is so pivotal to the economic 
well-being of the U.S. as a nation.   International travel 
alone from 2000 to 2003 declined by 21.3 percent,
resulting in a $15.3 billion loss to the U.S. economy.

42
   

In fiscal year 2002, total inspections at air, land, and sea 
ports totaled 448,021,938, of which 80 percent of these 
inspections were at land ports of entry, seventeen 
percent at airports, and three percent at seaports.

43
  As 

an aside, it is important to note that these inspection 
numbers are tied to algorithms and estimates and not 
specific admission numbers.  Thus, the true numbers are 
understated at land borders.  As to the DOS, in fiscal 
year 2001, the Department adjudicated nearly 10.5 
million nonimmigrant visa applications and 628,000 
immigrant visa applications at 196 posts. 

44
  From 1994 

to 2001, total U.S./Canada surface trade increased more 
than 55 percent from $223 billion to $347 billion, while 
U.S./Mexico surface trade increased more than 127 
percent from $88 billion to $201 billion.

45
  Unfortunately, 

Investment in port facilities and border and 
transportation infrastructure only increased minimally 
relative to this trade growth.

46
  

As a final comment, it is critical to recognize, as 
does Mr. Stephen E. Flynn, former Commander of the 
U.S. Coast Guard, that inspections processes 
implemented at ports of entry should be an exercise in 
risk management.

47
  In his testimony before the Senate 

                                                          
42

Testimony of William S. Norman, President and CEO, the Travel 
Industry Association of America, before the House Committee on 
Small Business, November 20, 2003.
43

2nd DMIA  Report supra note 22, at 15.
44

See Testimony before the House International Relations Committee 
of Marc Grossman, Under Secretary for Political Affairs of the 
Department of State, Proposal to Establish a Department of Homeland 
Security: the Visa Function, June 26, 2002.
45

2nd DMIA Report supra note 43.
46

Id.
47

Testimony of Stephen E. Flynn, Ph.D., Commander, U.S. Coast 
Guard (ret.), Jeanne J. Kirkpatrick Senior Fellow in National Security 
Studies and Director, Council on Foreign Relations Independent Task 
Force on Homeland Security Imperatives, The Role of Border 
Technology in Advancing Homeland Security, presented to the U.S. 
Senate Judiciary Subcommittee on Technology, Terrorism, and 
Government Information and the U.S. Senate Judiciary Subcommittee 
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Judiciary Committee on Border Security, Citizenship, 
and Immigration, Mr. Flynn recites an age-old axiom in 
the security field that, if “you have to look at everything, 
you will see nothing.” 

48
  He further observes that, “An 

investment in this human resource intensive part of the 
application process deserves equal billing with vast 
expenditures on new technologies such as biometrics.”

49

III. KNOWING THE APPLICATION PROCESS

A. The Visa Requirement for Admission 
to the U.S. and the Exceptions

It is a practical impossibility to evaluate the 
potential effectiveness of US VISIT without 
understanding the U.S. visa application and the DHS 
admission process.  This section of the article will outline 
the process.  Normally, a foreign national, who is not a 
U.S. legal permanent resident must first obtain a visa at 
a U.S. consular post abroad, which now usually involves 
an interview with a consular officer.  Of course, there are 
exceptions, for example:

 U.S. Citizens If a terrorist is selecting ways to 
enter the U.S., the easiest option would be to 
claim U.S. citizenship.  Currently, 8 U.S.C. 
§1185(b), INA §215(b) provides that it is 
unlawful for any U.S. citizen to depart from or 
enter the U.S., without a valid passport, unless 
otherwise provided from the President of the 
U.S.  The U.S. is defined to include the Canal 
Zone and all territory and waters, continental or 
insular, subject to the jurisdiction of the U.S

Part 53 of the DOS regulations outlines the 
exceptions to this rule, which include travel by a 
U.S. citizen within parts of the U.S.,  which 
includes the continental states of the U.S, 
Hawaii, the Commonwealth of Puerto Rico, 
American Samoa, Guam, the Canal Zone, and 
any other islands or territory over which the U.S. 
exercises jurisdiction.

50
  In addition, for example, 

a U.S. citizen is not required to present a U.S. 
passport when traveling between the U.S. and 
any country, territory, or island adjacent thereto 
in North, South, or Central America, excluding 
Cuba; if the travel to such countries does not 
have a duration of longer than 60 days after 
departure from the U.S. 

51

                                                                                                    
on Border Security, Citizenship, and Immigration, at 4 (March 12, 
2003).
48

Id.
49

Id.
50

22 CFR. §50.1(a).  See 8 CFR §235.1(b), which indicates that a 
person claiming U.S. citizenship must establish that fact to the 
examining officer’s satisfaction and must present a U.S. passport, if the 
passport is required under the provisions of 22 CFR part 53.  If the 
person fails to satisfy this requirement, the person shall be inspected 
as an alien.
51

See 22 CFR §53.2(b).

The 9/11 Commission Report recommends that 
Americans should not be exempt from carrying 
biometric passports or “otherwise enabling their 
identities to be securely verified when they enter 
the U.S.”

52
  It is important to note that a false 

claim to U.S. citizenship subjects the claimant to 
a permanent bar to resident alien status in the 
U.S. and a waivable bar to admission to the U.S. 
as a nonimmigrant, which is rarely approved.

53
  

Although seemingly rationale on its face, this 
false claim law can be applied in a draconian 
fashion to a spouse of a U.S. citizen, who is a 
U.S. legal permanent resident. For example, a 
spouse of a U.S. citizen who has legal 
permanent resident status may claim to be a 
U.S. citizen, when he or she forgets her legal 
resident alien card (Form I-551) to gain 
admission to the U.S..  This declaration at a port 
of entry can result in the inability of the spouse 
to live in the U.S. forever.   Such declarations 
should be allowed to be retracted, and the result 
of the draconian application of this law in this 
fact situation does not enhance the security of 
the U.S.

The DOS appears to be gearing up for a 
modification of the current passport 
requirements for admission to the U.S. as a U.S. 
citizen.  On July 12, 2004, the U.S. Government 
Printing Office (“GPO”) released the final 
Request for Proposal (“RFP”) to procure the 
technological components needed to produce 
the first U.S. biometric passport.

54
  The new 

biometric passport will include a digital image of 
the bearer’s face and biographic information on 
an electronic chip embedded in the passport. 
The DOS intends that all domestically produced 
U.S. passports will be biometric passports by the 
end of 2005.  It will remain to be seen whether 
DHS will have scanners at the ports of entry 
capable of scanning these biometric chips.  
Certainly, the implementation by legacy INS of 
scanners for biometric based laser visas has 
been abysmal.  It will also be interesting to see if 
the DOS terminates issuing U.S. passports at 
posts incapable of issuing such biometric based 
passports.  The utility of such a biometric facial 
image also raises issues. 

The International Civil Aviation Organization 
(“ICAO”) is a specialized agency of the United 
Nations, created with the signing in Chicago in 
December of 1944 of the Convention on 

                                                          
52

The 9/11 Commission Report supra note 1, at 388.
53

See 8 U.S.C. §1227(a)(3)(D), INA § 237(a)(3)(D).
54

Media Note, Office of the Spokesman, Biometric Passport 
Procurement Moves Forward, July 15, 2004., available on AILA Infonet 
at Doc. No. 04071662.
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International Civil Aviation.  The Border Security 
Bill designated the ICAO biometric standard as 
the standard to be used for passports used in 
the Visa Waiver Program.

55
  The ICAO’s 

decision to make facial recognition the standard 
passport biometric was not made until May of 
2003.

56
  Of course, the various terrorist watch 

lists available to consular officers and to 
inspectors at ports of entry are not based on 
facial recognition technology.  Thus, the base 
utility of the biometric passport is to confirm 
identity by visual comparison versus a biometric 
watch list check by scanning the photograph on 
the embedded chip against a database of digital 
photographs of suspected or convicted criminals
or terrorists to find a potential match.   

Another option than the requirement of 
presentation by a U.S. citizen for admission to 
the U.S. of a biometric passport should be the 
voluntary election of the citizen to be enrolled in 
US VISIT.  In this way, the US citizen could 
come prepared to prove his or her citizenship, 
but avoid the burden of a passport application to 
prove identity, when desired.  The enrollment in 
US VISIT would facilitate confirmation of identity 
and status, and would only be subject to the 
accuracy and capability of the scanning 
equipment versus the additional problem of 
aging identity documents and their vulnerability 
to abuse and ever present Wallet Crud (“WC”)

57
, 

folding, spindling, and mutilation.  In addition, 
this option would facilitate checks against 
biometric fingerprint databases maintained by 
government agencies.

 U.S. Legal Permanent Residents   U.S. legal 
permanent residents (“LPRs”) generally do not 
need a visa to be admitted to the U.S., except 
upon their initial admission after immigrant visa 
issuance in consular processing abroad.  They 
present their LPR cards for admission to the 

                                                          
55

The Visa Waiver Program (“VWP”) allows citizens of 27 countries to 
be qualified documentarily for admission to the U.S. without 
possession of a visa issued by a U.S. consular post abroad.   See 8 
U.S.C. §1187, INA §217.  The period of admission allowed is 90 days, 
and the applicant may engage in business visitor and tourist activities 
of a B-1 (business visitor), B-2 (visitor for pleasure).  Such VWP 
visitors may not change or extend their status in the U.S.  It is possible 
for a visa waiver entrant to the U.S. to later process for permanent 
residence in the U.S. as a spouse or child (unmarried and under 21) of 
a U.S. citizen or a parent of a U.S. citizen over 21.   8 C.F.R. 
§245.1(b)(7).
56

Testimony of Assistant Secretary of State for Consular Affairs, 
Maura Harty, before the House Select Committee on Homeland 
Security, Subcommittee on Infrastructure and Border Security,  
January 28, 2004.
57

The author was recently educated by a representative of the Anteon 
Corporation, the company which developed the laser visa card, that 
WC is a biometric industry term referring to the typical build-up of 
deposits on a card over time based on use and the elements.

U.S.  These LPR cards are machine readable 
for biographic information, but they do not allow 
a biometric comparison for identification other 
than the “eyeball” comparison of the photograph 
on the card via a scan of the card with the 
individual presenting the document.  The LPR 
card does not include a fingerprint on the optical 
strip on the back of the card.  In a recent sample 
test of scanning LPR cards with the new 
Biometric Verification System (“BVS) in April of 
2004 in El Paso, Texas, over 40 percent of the 
cards were not readable due to WC build-up or 
scratches on the biometric optical strip.  It is 
important to remember that such cards are valid 
for ten years, and thus, with the aging process 
comes the increased risk of the inability to read 
the card. This observation is applicable as to 
any biometric incorporated on a card, visa foil, or 
passport.  Apparently, biometric documents are 
not weathering the test of time well.  For that 
matter, reliance on fingerprints is problematic as 
well.  In the same BVS test, laser visas, which 
do contain the biometric fingerprint on the optical 
strip of the card, had a no read rate of 40 
percent and above due to mutilation of the card, 
WC, and scratches.  In addition, readable lasers 
had false mismatches due to wet, sweaty, or dry 
fingers.  It would be interesting to have the same 
information as to US VISIT fingerprint 
confirmation scans to date.  In addition, in 
evaluating the utility of fingerprint identity 
confirmation, it is critical to realize that 
fingerprint identity confirmation is not infallible.

58

 Canadian Citizens Except when applying for 
admission to the U.S. as holders of 
nonimmigrant status as a treaty trader or treaty 
investor (E-1 or E-2 visa status), Canadian 
citizens do not have to apply for visas at a U.S. 
Consulate abroad.

59
In addition, they do not 

have to present a passport to be admitted to the 
U.S., except after a visit outside of the Western 
Hemisphere.

60
   If action is taken based on the 

                                                          
58

For example, a federal court in Portland, Oregon recently threw out 
a case against U.S. citizen lawyer, Brandon Mayfield, who was linked 
to the Madrid train bombings on March 11, 2004.  Apparently, the FBI’s 
agent in charge in Oregon indicated that the initial determination about 
Mr. Mayfield’s fingerprint was “based on an image of substandard 
quality.”  Madrid bombings case thrown out against Oregon attorney, 
Associated Press, May 25, 2004.  Joe Polski of the International 
Association for Identification, stated that as to the infallibility of 
fingerprint identification, “Something accepted as an absolute truism 
for over a hundred years is now coming under the same kind of 
challenges new technologies such as DNA have undergone.”  Les 
Zaitz, FBI traces fingerprint error, Oregon Live.com, May 26, 2004.
59

See 8 CFR §212.1(a).  
60

Id.  This rule also applies to citizens of the British Overseas Territory 
of Bermuda.  Since March 17, 2003, all Canadian landed immigrants 
with British Commonwealth nationality (with exceptions) became 
subject to the requirement to present a valid passport and 
nonimmigrant visa for admission to the U.S.  68Fed. Reg. 5194 (Jan. 
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9/11 Commission Report recommendation that 
would require U.S. citizens to present biometric 
passports or otherwise enable their identities to 
be verified biometrically, Canadian citizens’ 
passport and visa exemptions could be 
maintained by enrolling them in US VISIT at a 
port of entry.  In addition, enrollment in frequent 
traveler programs must also establish this 
biometric identity requirement, if established. 
This same US VISIT enrollment requirement will 
be imposed on all VWP applicants for admission 
to the U.S. on September 30, 2004.  Canadian 
citizens, however, are not limited to a 90 day 
period of admission as are VWP applicants, nor 
are they prohibited from changing or extending 
status after admission to the U.S.

61

 Canadian Landed Immigrants Prior to 
implementation of the Interim Rule published by 
the DOS Bureau of Consular Affairs on January 
31, 2003 requiring most Canadian landed 
immigrants from British Commonwealth 
countries and citizens of Ireland to obtain U.S. 
visas for admission to the U.S., such applicants 
for admission to the U.S. were visa exempt.

62
  

The imposition of this visa requirement 
increased the workload of some U.S. consular 
posts in Canada by 100 percent, while others 
posts such as Montreal and Vancouver 
experienced modest increases from five to 20 
percent.

63
This visa requirement change was in 

part motivated by the inclusion of India, 
Pakistan, and Malaysia in the list of British 
Commonwealth countries.

64
  The British 

Commonwealth countries visa requirement 
affected Canadian landed immigrants from 54 
countries.

65

                                                                                                    
31, 2003).    The DOS indicated in the Federal Register notice that the 
reason for the change was due to the terrorist attack on September 
11th and because some of the Commonwealth countries were subject 
to special clearance processing and countries of high rates of fraud 
and abuse.
61

See 8 CFR §217.
62

See supra note 60, at 5194. 

63
Visa Operations at U.S. Posts in Canada, GAO-04-708R, at 4-5 

(May 18, 2004).
64

Id. at 3.
65

See U.S. Embassy in Canada’s public announcement on its 
website, which is also posted on AILA Infonet at Doc. No. 03022041.  
The Commonwealth countries affected were: Antigua & Barbuda, 
Australia, Bahamas, Bangladesh, Barbados, Belize, Botswana, Brunei, 
Cameroon, Cyprus, Dominica, Fiji, Gambia, Ghana, Grenada, Guyana, 
India, Ireland, Jamaica, Kenya, Kiribati, Lesotho, Malawi, Malaysia, 
Maldives, Malta, Mauritius, Mozambique, Namibia, Nauru, New 
Zealand, Nigeria, Pakistan, Papua New Guinea, Samoa, St. Kitts & 
Nevis, St. Lucia, St. Vincent & the Grenadines, Seychelles, Sierra 
Leone, Singapore, Solomon Islands, South Africa, Sri Lanka, 
Swaziland, Tanzania, Tonga, Trinidad & Tobago, Tuvalu, Uganda, 
United Kingdom (its colonies, territories, and dependencies), Vanuatu, 
Zambia, and Zimbabwe.   Underlined countries’ citizens are still eligible 
to use the VWP.   Hong Kong nationals holding either British National 

 Visa Waiver Program (“VWP”)  Fortunately, 
the September 11

th
hijackers did not utilize the 

VWP program, which allows citizens of 27 
countries to apply for admission to the U.S. with 
a valid passport but no visa from a U.S. 
consulate to visit the U.S. for up to 90 days for 
tourist and business purposes (B-1/B-2). 

66
  It is 

important to note that applicants for a U.S. visa 
answer a form containing 40 questions (Visa 
Application Form – DS-156).

67
  If the applicant 

for a visa is a male between 16 and 45 years of 
age, the applicant will also complete an 
additional form (Supplemental Nonimmigrant 
Visa Application Form – DS-157) containing 18 
questions.

68
   The consular post can elect to

have any applicant also complete the DS-157 
form.  The DOS plans to include these two forms 
in its Consular Consolidated Database (“CCD”), 
which is available to inspectors at ports of entry 
in the U.S.  In the meantime, a replica of the 
actual visa foil issued is available to inspectors 
for review and comparison through the CCD.  
Unfortunately, access to the CCD typically 
requires inspectors to toggle between screens 
on their computers, and often the CCD is not 
accessed by the inspector for admission 
purposes.

The VWP applicant for admission only 
completes an I-94W arrival/departure record (a 
green paper card – not the white, regular I-94 
card). 

69
   The information required by the I-94W 

form is minimal at best in comparison to the DS-
156 and DS-157 forms. In addition, CBP 
officers typically do not possess the language 
and cultural training given to consular officers, 
which makes admission interviews more 
challenging and less likely to detect potential 
terrorist indicators, if the applicant does not 
receive a hit in any database accessible to the 
inspector.

70
  Since 1988, several hundred million 

visitors have entered the U.S. using the VWP 
program.

71
  The VWP has been utilized by 

individuals listed in the DOS TIPOFF database, 

                                                                                                    
Overseas or Hong Kong Special Administrative Region passports 
require visas.  
66

The 27 countries approved for participation in the VWP are: 
Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland, 
France, Germany, Iceland, Ireland, Italy, Japan, Liechtenstein, 
Luxembourg, Monaco, Netherlands, New Zealand,  Norway, Portugal, 
San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, and 
the  United Kingdom.  See An Evaluation of the Security Implications of 
the Visa Waiver Program, Department of Homeland Security, Office of 
Inspector General, OIG-04-26  at 32 (April 2004).
67

See attached DS-156 form.
68

See attached DS-157 form.
69

See attached I-94 and I-94W forms.
70

DHS OIG Report supra note 66, at 8.  
71

Id. at  4. 
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which is a terrorist-screening database 
developed in 1987 by DOS.  The TIPOFF 
database operations were transferred to the 
Terrorist Threat Integration Center and the 
Terrorist Screening Center (“TSC”) in 2003.

72
  

The VWP program has been dramatically 
affected by biometric mandates contained in 
post 9/11 legislation.  The USA Patriot Act

73

advanced the deadline for all VWP entrants to 
have a machine readable passport to October 1, 
2003, but the Secretary of State was allowed to 
waive the requirement until October 1, 2007, if 
the VWP country could show that it was making 
progress toward issuing machine readable 
passports.

74
  This requirement is not the same 

as the requirement of a passport incorporating a 
biometric identifier.  On September 24, 2004, 
Secretary Powell extended the deadline for 21 
VWP countries to present a machine readable 
passport until October 26, 2004.

75
  Andorra, 

Brunei, Liechtenstein, Luxembourg, and 
Slovenia did not request an extension, because 
most of their citizens already possessed 
machine readable passports.

76
  Belgium was 

ineligible for extension due to their probationary 
status in the VWP program, and Belgium 
nationals have been required to have machine 
readable passports to participate in the program 
since February of 2003.

77

The Border Security Bill required the 
government of each VWP country to certify that 
it established a program to issue machine-
readable passports, which incorporate a 
biometric identifier and tamper resistant by 
October 26, 2004.  The Secretary of State was 
given no discretion to push this deadline.  
Consequently, Secretary Powell urged Congress 
to allow such an extension, because of the 
unlikelihood that any of the VWP countries 
would meet the deadline.

78
  The requirement 

would have a limited but significant impact.  It 
would require any applicant for admission under 
the VWP with a passport issued on or after 
October 26, 2004, to present a passport with an 
acceptable biometric identifier incorporated 

                                                          
72

Id. at 11.
73

USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).
74

A. Siskin, Visa Waiver Program, CRS Report for Congress, at. 7 
(February 10, 2004).
75

Id.  The 21 countries granted postponement are: Australia, Austria, 
Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Japan, 
Monaco, Netherlands, New Zealand, Norway, Portugal, San Marino, 
Singapore, Spain, Sweden, Switzerland, and the United Kingdom.  
76

Id.
77

Id.
78

Secretary Colin L. Powell, op-ed,  “Secure Borders, Open Doors,” 
Wall Street Journal  (April 21, 2004).

within it.
79

  The ICAO was designated to 
establish the biometric identifier, which was 
selected in May of 2003.

80
  The biometric 

established by the ICAO was a digital 
photograph.  It is important to remember that the 
US VISIT biometric requirements are also a 
digital photograph AS WELL AS the scanned 
prints from both index fingers of the applicant.  
The US VISIT biometric requirements are by far 
more extensive than the ICAO base biometric 
standard, and allow the U.S. federal agencies to 
use databases based on fingerprints to check 
various biometric watch lists.

81
  Based in part on 

the pressure of the October 26, 2004 deadline 
for biometric passports as to VWP applicants for 
admission and the lack of action on the hill to 
extend the deadline, the DHS and the DOS 
jointly issued a New Release on April 2, 2004 
indicating their support of an extension of the 
VWP biometric passport deadline by two years.  
As an interim measure, the two Secretaries 
announced that VWP applicants for admission 
would be enrolled in US VISIT as of September 
30, 2004.

82
  Since that time, the U.S. Senate on 

July 22, 2004 voted to extend the VWP 
biometric passport requirement one year based 
on H.R. 4417, which passed the House on June 
14, 2004.

83

The importance of an effective and efficient US 
VISIT program is pivotal in this VWP biometric 
context.  Politically, the potential extension of the
biometric passport deadline for one year is 

                                                          
79

DOS Instructs on Machine Readable and Biometric Requirements,
DOS unclassified cable (March 2004), posted on AILA Infonet at Doc. 
No. 04033166.  
80

See Harty Testimony supra note 56.
81

The biometric based database typically used by consular officials 
and  inspectors at ports of entry are the IDENT and IAFIS databases.  
The Automated Biometric Identification System (“IDENT”) is a legacy 
INS database based on two flat prints of an applicant’s index fingers.  
The system was created in 1994 and widely deployed from 1997 to 
1998. It originally contained a recidivist database and a lookout 
database, including all foreign nationals apprehended by the INS.   The 
DOS maintains such a biometric database of all Mexican laser visa 
holders for identity confirmation purposes.  All Mexican laser visa 
holders have to be vetted through IDENT to be issued their laser visas.  
The other database is the FBI’s Integrated Automated Fingerprint 
Identification System (“IAFIS”).  IAFIS maintains the largest biometric 
database in the world, containing the fingerprints of more than 47 
million subjects in the Master Criminal File. See 
www.fbi.gov/hq/cjisd/iafis.htm for more information. IAFIS, however, is 
based on ten rolled prints.  A pivotal issue in the U.S. as to the 
effective use of these two databases is their integration.  IDENT does 
not contain information regarding criminal records or arrest warrants.  
See Status of IDENT/IAFIS Integration, U.S. Department of Justice, 
Office of Inspector  General, Report No. I-2003-005 (June 2003).
82

Departments of Homeland Security and State Request Extension for 
Biometric Passport Requirement:  Visa Waiver Program Travelers to 
be Enrolled in US-VISIT, Department of Homeland Security News 
Release (April 2, 2004).
83

M.A. Carey, “Senate Clears Bill to Extend Biometric Passports 
Deadline,” Congressional Quarterly, (July 23, 2004).
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important, but from a security perspective, the 
decision to enroll VWP applicants for admission 
to the U.S. in US VISIT is more useful from a 
security perspective.  Such enrollment allows 
the U.S. to track admissions of VWP enrollees in 
US VISIT and confirm their identity with a one to 
one print match, which can in turn be run against 
IDENT and even IAFIS databases eventually.  
Having a biometric passport based on a digital 
photo, only allows the U.S. to verify identity and 
not rapidly search fingerprint based watchlists.  
Certainly, the biometric passport requirement 
should eventually reduce identity theft tied to the 
review of the VWP applicant’s passport 
application by his or her home country, but in the 
interim US VISIT enrollment will garner far more 
biometric information.

84
   Come October of 2005, 

Congress should allow exemptions from the 
biometric passport requirement for the VWP 
applicants for admission, who have been 
enrolled in US VISIT in the interim.  This 
approach will help to the anticipated impact on 
relations between the U.S. and the VWP nations 
tied to the imposition of the requirement without 
the appropriate funding and staffing of consular 
posts abroad to handle the visa workload. 

85

B. Those Subject to the Visa 
Requirement  

For those subject to obtaining a visa from a U.S. 
consular post prior to applying for admission to the U.S., 
the typical steps to be admitted in nonimmigrant status 
are:

1. Filing a petition with the DHS (U.S. 
Citizenship and Immigration Services 
“USCIS”);

2. Approval of the petition by USCIS
86

;
                                                          
84

It is important to note that the value of any database is tied to the 
quality of information and the ability to analyze it.  Since, 9/11 the 
frenetic attempt to have as much information submitted as possible, for 
example, in the change of address notice discussed above provide 
little benefit, if any, to interior enforcement.
85

See Border Security: Implication of Eliminating the Visa Waiver 
Program, GAO-03-38 at 16-28 (November 2002).   Note that the Travel 
Industry of America has indicated that in 2000, travelers from visa 
waiver countries spent an estimated $39.6 billion in the U.S., which 
accounted for 57 percent of overseas tourist spending.  at  22.
86

Petitions are filed with USCIS regional processing facilities typically.  
For more information, refer to www. uscis.gov.   Approvals are issued 
on an I-797 approval notice sheet of paper.  The I-797 notice is an 
insecure document without at least the digital photograph of the 
applicant.  Travel documents issued on similar paper by USCIS during 
permanent resident adjustment applications have such photographs.  
To reduce fraud, the author would suggest that all approval notices, 
upon which a benefit can be based, should incorporate these same 
features.   These approvals, even in a nonimmigrant context, are now 
sent to the DOS electronically, which allegedly provides the consular 
officers more  fraud review.  This issue is problematic, since the DOS 
wishes to preserve the protection of consular decisions from judicial 
review.  At present, the National Visa Center (“NVC”) in New 
Hampshire helps to verify if documentation is in order to forward to 

3. Submission of a visa application by the 
foreign national at a U.S. consular post;

87

4. Issuance or denial of the visa by the DOS 
consular officer;

5. Presentation of issued visa and valid 
passport for admission to the U.S. to 
Customs and Border Protection (“CBP”) 
officers at a port of entry; and

6. Issuance of the arrival/departure record I-94 
by the CBP officer, and payment of the 
processing fee.

 USCIS In analyzing each step of this process, 
there are ways to integrate an effective and 
accurate US VISIT database to help from an 
enforcement perspective, but some of simplest 
options have yet to be implemented.   In 
submitting a petition to DHS, the adjudicator 
often does not have access to the databases 
available to CBP inspectors or DOS consular 
officers, which include the CCD database.  If 
USCIS examiners had access to CCD, they 
could review the visa page and verify its content.  
This option will be more robust when the DS-156 
and 157 visa applications forms are available on 
CCD, which is a project being undertaken by the 
DOS.  When a petition is approved, the I-797 
approval notice should at least incorporate the 
digital photo of the applicant.  This process is 
already utilized in the travel document issued to 
adjustment applicants to permanent residence in 
the U.S.  In employment based cases, if DHS 
followed the model of the State Department in E 
visa cases concerning treaty traders and treaty 
investors, small and large companies could elect 
to create a company file with DHS for sharing 
with DOS to verify operational issues as to both 
the foreign and U.S. entities of a business 
operation, as applicable.  This type of company 
file documentation is also present in the L 
blanket context, but the documentation 
requirements would have to extend to small and 
large companies as well as to profit and not for 
profit entities.

88
  Trusted traveler programs could 

then be linked to provide accelerated review of 
cases based on a lower security risk.  The 
company file requirements could include 
updates from the company as to income and 

                                                                                                    
posts for immigrant visa interviews.  The NVC is also able, with 
approval from the applicant, to request confirmation from the Internal 
Revenue Service (“IRS”) of certain income information.  The process of 
sending nonimmigrant petition approvals to Kentucky for review prior to 
submission to the consular posts is just commencing.  The DOS 
Bureau of Consular Affairs has represented to the AILA DOS National 
Liaison Committee in the past few months, that the process will not 
delay visa issuance.  The issue here is that DHS could notify the 
consular post earlier in the process to verify information, if needed.  
For  example, USCIS could verify certain information with a post’s
fraud officer, if required. 

88
8 C.F.R. § 214.2(l)(4) describes the blanket L requirements.
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number of employees and/or employee payroll 
withholding records to document ongoing 
existence and other qualifications for 
sponsorship of any foreign national employee.  
In addition, appropriate staffing and funding 
must be allocated to allow the USCIS case 
processing database, CLAIMS III to be updated 
concurrently with filing and approval or denial 
information.  This failure to timely input data 
regarding the cases filed and the actions taken 
on such filings has a ripple effect on the ability of 
approved applicants to apply for social security 
cards and related documents such as driver’s 
licenses in some states, which is critical to their 
employment.  The system should work to 
effectuate the issuance of such ancillary 
documents to those clearly approved.

 DOS US VISIT has already had a tremendous 
impact on the DOS.  Some of the changes had 
their beginnings in a DOS OIG report, which 
outlined nonimmigrant visa issuance and policy 
procedures.

89
  The personal appearance waiver 

discussion in the report became subsumed by 
US VISIT.   After the OIG report, the DOS 
Bureau of Consular Affairs issued more specific 
guidelines on when a consular officer could 
waive the requirement of a visa applicant 
appearing in person for a visa interview.

90

Based on the requirements of the Border 
Security Bill that the DOS issue only visas with 
biometric identifiers by October 26, 2004, the 
State Department launched the Biometric Visa 
Program (“BVP”) on September 22, 2003. 

91
  

The BVP program utilizes the same process 
used in Mexico for the issuance of millions of 
laser visas to Mexican visitors to the U.S.  The 
BVP requires that a digital photo of the applicant 
be taken as well as a scan of the two index 
fingers of the applicant for enrollment in US 
VISIT and for review through the IDENT 
biometric fingerprint database.  Of course, US 
VISIT applies to children over 14 and adults 

                                                          
89

Review of Nonimmigrant Visa Issuance Policy and Procedures,   
Office of Inspector General, U.S. DOS, Memorandum Report ISP-I-03-
26 (December 2002).  One of the first recommendations in the report  
is to create a personal appearance waiver program tied to local 
conditions and approved by the Chief of Mission for each post, which is 
typically the Principal Officer of the post in a consular context.
90

68 Fed. Reg. 40127 (July 7, 2003).  In this notice, the DOS removed 
some of the discretion from consular officers to waive a personal 
interview for a visa applicant.  They allowed a consular officer to elect 
to waive a personal interview for children under 16 and adults 60 years 
of age and older.  The notice also indicated that applicants for 
nonimmigrant visas  in the same category as previously issued to the 
applicant within 12 months of  the expiration of their current previous 
visa, could have a personal appearance interview waived, if applying at 
the consular post of the foreign national’s usual residence.  This option 
also extended to certain nonimmigrant diplomatic visas as well.
91

See Testimony of Maura Harty supra note 56.

under 79, so DOS had to further modify its 
personal appearance requirement.

92
  Problems 

arising from this implementation have been 
delays in obtaining a consular appointment, 
since the increase in the need for personal 
appearance to capture the biometric data, and 
delays in the review of the biometric data 
against biometric databases.  Currently, many 
posts are still able to issue visas on the same 
day of application under this new BVP program, 
but it is anticipated that with increased demands 
on the VISIT enrollment database, which is 
housed on the two print IDENT system, due to 
VWP enrollments starting on September 30, 
2004 compounded by larger volume consular 
posts such as Mexico City and Cd. Juarez 
starting to utilize the program in the fall of 2004, 
that some posts may have to abandon the same 
day visa issuance. 

Another biometric impact of the October 26, 
2004 deadline for biometric visa issuance has 
been the end of the visa revalidation program 
run by the Bureau of Consular Affairs in 
Washington, D.C.

93
The visa revalidation 

program allowed C, E, H, I, L, O, and P 
nonimmigrant visa holders to apply for a new 
valid visa while in the U.S. without renewing 
their visa abroad at a U.S. consular post.

94
  The 

importance of the visa revalidation program 
cannot be understated to business travelers.  In 
today’s world of appointment availability and 
delays in visa issuance, traveling outside of the 
U.S. to renew a visa can take an employee 
away from his or her job for over a week or more 
depending on the consular post.

95
   Although 

certain nonimmigrant visa applicants can apply 
in person for visa revalidation purposes on an 
appointment availability basis at posts in 
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  See Announcement posted U.S. Embassy London –
www.usembassy.org.uk/cons_web/aug92004.htm
93

63 Fed. Reg. 35121 (June 23, 2004)  State Department gives notice 
of the termination of the revalidation program effective June 17, 2004.  
The Bureau of Consular Affairs will no longer accept visa revalidation 
applications after July 16, 2004.  Applications had to be received for 
the C, E, H, I, L, O, and P visa categories at the lockbox for fee 
acceptance on July 16, 2004 in St. Louis to be processed.  The visa 
revalidation process was not applicable to cases requiring any special 
processing for security clearances.  The process was discontinued tied 
to the mandate of section 303 of the Border Security Bill, which 
requires all visas issued by DOS  to include biometric identifiers by 
October 26, 2004.
94

See 22 C.F.R. § 41.111.  The revalidation program still applies to A-
1, A-2, G-1 through G-4, and NATO- 1 through NATO 6 visa holders.  
Applicants for the terminated categories could only apply for 
revalidation of a visa in the same category within one year of the 
previous visa’s expiration.
95

See Letter from organizations and corporations dated July 12, 2004 
to Secretary Ridge and Secretary Powell supporting the visa 
revalidation process and encouraging DHS to consider utilizing 
suggested alternatives – posted on AILA Infonet at Doc. No. 
04071563.
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Canada or Mexico, it is important to focus on the 
main reason for the end of the program, which 
was the physical inability of the DOS Visa Office 
in Washington, D.C. to intake the biometrics.  
Certainly, there are other options to leverage 
cross-agency cooperative efforts to allow such a 
program continued longevity.

AILA and other organizations came up with two 
suggestions to allow biometric intake, but not 
require the applicants to leave the U.S. to apply 
for a new visa.  One suggestion involved using 
the Application Support Centers (“ASC”), which 
currently intake the fingerprints scanned in the 
naturalization and adjustment processes in the 
U.S.  Apparently, even though the ASCs 
typically take a digital rolled ten print for review 
in the IAFIS database, the machines can also do 
an IDENT check based on a two flat print.  Even 
if such an IDENT check was not feasible at an 
ASC, the applicant could elect to provide more 
information via the ten print rolled check and 
allow such a check to potentially serve as the 
basis for expedited processing upon future 
applications for admission.  The applicant would 
still have to be subject to US VISIT enrollment in 
this situation, but both security and business 
needs could be ably served.  Unfortunately, the 
willpower of the affected agencies to address 
such practical solutions does not seem to be 
present.

The other suggestion offered to resurrect the 
revalidation program though goes to the root of 
the visa issuance process.  Currently, 
nonimmigrants can extend their status in the 
U.S., if they basically prove current maintenance 
of status and that they have not exceeded the 
caps imposed on periods of stay in certain 
nonimmigrant visa categories.  For example, the 
H-1B period of maximum stay is six years, which 
is typically comprised of an initial three year 
period of stay and a possible three year 
extension.  It is common for USCIS to issue the 
H-1B for the full time frame allowed.  The 
reciprocity schedule maintained by DOS, 
however, dictates how long a visa may be 
issued.  In explaining the concept to clients, we 
typically describe the visa as the ticket for 
admission and the I-94 arrival/departure record 
as the period of authorized stay in the U.S. tied 
to the ticket.

96
  The I-94 should be issued based 

on the validity of the I-797 approval notice, not 
the visa.

Based on the reciprocity schedule, it is possible 
for the holder of an approved three year 

                                                          
96

For further information on the reciprocity schedule, refer to 
www.state.gov.

maximum validity stay to be issued a shorter 
term visa with a limited number of admissions 
(e.g. single admission).  For that matter, an I-
797 approval notice is never a guarantee of visa 
issuance.  Trying to explain that an approval 
notice does not entitle an applicant to visa 
issuance or to a full-term of stay validity visa is 
always difficult, but the concept highlights the 
dichotomy between diplomacy and security 
interests in the consular context.  There is a 
legitimate overlay of public diplomacy issues in 
providing for a limited visa on the reciprocity 
schedule, when U.S. citizens can only obtain a 
visa for three months, for example, to visit the 
country in question.  Whether this diplomacy 
concern is properly addressed in the visa 
context though should be subject to review.

This issue also causes confusion at our ports of 
entry.  The CBP officer has to look at a DHS 
approval notice with one time frame and a DOS 
issued visa with another time frame and number 
of admissions as well as a passport with another 
validity time frame to determine how long the 
person may be admitted to the U.S.   In 19 years 
of border admission practice, errors in this area 
are quite common.  Instead of attempting to 
blackmail the country into giving U.S. citizens 
similar visa perks, wouldn’t it make sense to just 
have a steadfast rule tied in law.  If DOS were 
really serious about this issue, it would be the 
period of stay part of the equation and not the 
ticket part which could cause greater headaches 
to many travelers.  Simplifying the process 
would also be a help to CBP, which has its 
hands full trying to establish that “one face at the 
border,” and slowly understanding that the 
immigration part of admission is really more 
complicated that customs law.  Consular officers 
should be allowed to issue the visa for the 
validity period of the DHS approval notice.  

In addition, if the applicant is admitted to the 
U.S. based on a nonimmigrant petition approval 
and a visa, the applicant should not need to get 
another visa from the DOS just to engage in 
international travel tied to the period of validity of 
the status when an extension of status or 
change of status is approved by DHS.  There is 
a basis for this waiver of the visa requirement 
already in law in the DOS regulations.

97
  This 

regulation recognizes the ability of those with 
extensions or changes of status to present valid 
passports and extension or change I-797 
approval notices to be documentarily qualified 
for readmission to the U.S. after up to a 30 
departure from the U.S. to Mexico or Canada or 
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22 C.F.R. § 41.112(d).
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other contiguous territories.  Thus, the applicant 
is not required to present a new valid visa. The 
regulation does not apply to nationals of 
countries identified as supporting terrorism in the 
DOS annual report to Congress entitled, 
“Patterns of Global Terrorism.”  It also does not 
apply to waive the valid visa requirement, if the 
applicant applies for a visa while on such a trip 
and the visa is denied by a U.S. consular officer.

With the application of US VISIT to intake 
biometrics at our ports of entry, which are 
housed on the US VISIT portion of the IDENT 
database, it makes no security based sense to 
stifle international travel by forcing approved 
extension and change of status applicants to 
travel to a U.S. consular post to apply for a visa 
in a revalidation context.  All nonimmigrant visa 
holders of any change or extension of status, 
should be able to return from international travel 
without obtaining a new visa.  The reduction in 
this repetitious visa issuance burden on consular 
officers should allow them to focus on working 
with the intelligence community and their 
assigned international communities so that they 
will be a resource for more information.  Thus, 
the concept of this automatic extension of visa 
validity regulation could be expanded, for 
example, to international travel to any country 
other than the state sponsors of terrorism for a 
period of no more than 30 days, subject to the 
same requirements as to visa validity and 
eligibility for admission.  In addition, such 
applicants for admission would have to be 
subject to US VISIT to be admitted so that 
biometric verification and review could occur.  In 
this circumstance, the use of the DOS as a first 
line of defense does not expire, because all 
applicants would possess the initial expired 
State Department issued visa and the valid DHS 
issued I-797 approval notice.  The process also 
recognizes the future of the Memorandum of 
Understanding (“MOU”) between the DOS and 
the DHS on visa policy as well as the plans to 
fully integrate the IDENT and IAFIS databases 
and improve database interconnectivity.  Of 
course, funding from visa applications would 
have to supplemented as needed, if this change 
were implemented.

On September 29, 2003, Secretary Powell and 
Secretary Ridge announced their execution of 
the MOU necessitated by section 428 of the 
Homeland Security Act. 

98
   Under the 

Agreement, the DOS continues to manage the 
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Press Statement by Adam Ereli, Deputy Spokesman for the 
Department of State, DOS Announces Completion of MOU with DHS 
on Visa Oversight Rules (September 29, 2003) posted on AILA Infonet 
at Doc. No. 03093012.

visa process and the foreign policy of the U.S., 
but the DHS must establish and review visa 
policy and ensure that homeland security 
requirements are implemented in the visa 
process.  The DHS had already assigned 
officers to Saudi Arabia prior to this 
announcement.   An interesting history of visa 
issuance policy roles and tasks is contained in a 
March 2004 report for Congress, which reflects 
the evolution of visa policy jurisdiction.

99
It also 

notes that Secretary Ridge created an Office of 
International Enforcement (“OIE”) within the 
Bureau of Transportation and Security.  The 
initial appointed acting director of the office was 
Renee Harris, who had been in charge of the 
Office of Internal Affairs (“OIA”) with INS.  In 
October of 2003, C. Stewart Verdery, Jr., the 
DHS Assistant Secretary for Border and 
Transportation Security Policy and Planning 
reported to Congress regarding DHS activities in 
Saudi Arabia under the MOU.

100
  In practice, the 

true impact of the MOU has yet to be witnessed.  
It is difficult to even determine whom within the 
DHS decides issues of visa policy.

101
  Until, DHS 

figures out what to do with the visa policy 
responsibility, it currently remains dysfunctional 
and unaccountable within DHS.  Visa policy is a 
critical element involving visa issuance, and who 
is entitled to admission to this country.  Only the 
DOS currently has the capability to perform this 
function, and its capabilities are stifled by the 
inability of the DHS to answer timely and 
advisedly due to inexperience in cross-over 
agency legal immigration issues.

An end note about the DOS and the issuance of 
visas to the 9/11 terrorists would be that as 
much as may be gained by identity verification 
tied to enrollment in US VISIT and the issuance 
of biometric visas, the use of the print would not 
have assisted in the denial of the visa, unless 
there was some record available tied to the print.  
The same as to facial recognition or an iris scan.  
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R.E. Wasen, “Visa Policy: Roles of the Departments of State and 
Homeland Security, “ Congressional Research Service, at 10 (March 4. 
2004).  
100

Id. at 13.  
101

The author can serve as a witness to delays of over ten months in 
getting legal guidance on visa policy under the MOU.  Based on the 
legal counsel structure of DHS, the situation is a true to life example of 
trying to fit a round peg into a square hole.  The Visa Office has 
experienced  legal counsel with immigration issues.  DHS, however, 
has such a broad mandate with so many different agencies involved, 
that even finding immigration counsel on immigration issues can be a 
problem  On top of that, due to the reconfiguration of the INS function 
within three separate groups, Immigration and Customs Enforcement 
(“ICE”), CBP, and USCIS, three different parties essentially need to 
come together to meet with DOS on certain visa policy issues.  For that 
matter, legacy INS officers assigned abroad, who are applying 
immigration law to such cases as those requiring waivers, do not have 
clear guidance from headquarters as to what office is the go to office 
for visa and immigration policy review.  
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The 9/11 terrorists used the immigration process 
to gain legal admission to the U.S.  We cannot 
forget this lesson.  As much as Ambassador 
Mary Ryan, former head of the DOS Bureau of 
Consular Affairs, has been maligned for her 
Bureau’s failure to catch these individuals, her
salient point is that a lack of available 
intelligence allowed the issuance of these visas.  
In addition, to try to sell the idea that a personal 
interview under the “hairy eyeball” of a consular 
officer would have detected their intent to 
engage in this plot is ludicrous.  We need real 
solutions and credible efforts to address the 
horror of the 9/11 attacks, not optical actions for 
action sake alone.  Ambassador Ryan stated 
that the FBI had refused for a decade to provide 
the State Department with access to its National 
Crime Information Center (“NCIC”) databases, 
including a database on gang and terrorist group 
members.  The FBI had refused such access, 
because the State Department is not a law 
enforcement agency.

102
  Since 9/11, section 403 

of the USA Patriot Act gave the State 
Department the authority to access the NCIC.

103
  

Since August of 2002, between 7 to 8 million 
files on non-U.S. citizens with FBI criminal 
records were added to CLASS from NCIC.

104
   

An extremely negative factor in reliance upon 
any NCIC record though is the credibility of the 
information, since the Department of Justice 
exempted the database from the Privacy Act.

105
  

An axiom of note in this situation is, “Garbage in, 
Garbage out.”

CBP CBP inherited the inspections functions of 
the U.S. Department of Agriculture (“USDA”), 
the INS, and the U.S. Customs Service 
(“Customs”) with the DHS consolidation.  CBP is 
a part of the Directorate of Border and 
Transportation Security (“BTS”) headed by 
Under Secretary, Asa Hutchinson, formerly 
Administrator of the Drug Enforcement 
Administration.  The U.S. Border Patrol also 
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Brian Fiel, “State Department Official blasts intelligence agencies,” 
Government Executive.com Daily Briefing (October 12, 2001). 
103

William J. Krouse, “Terrorist Identification, Screening, and Tracking 
Under Homeland Security Presidential Directive 6,” Congressional 
Research Service at p. 31 (April 21, 2004).  For additional terrorist 
watch list integration information refer to the GAO-03-322 report issued 
in April of 2003 entitled, “Terrorist Watch Lists Should Be Consolidated 
to Promote Better Integration and Sharing.”  A no brainer title in the 
author’s opinion….
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Id.
105

See 68 Fed. Reg. 14140 (March 24, 2002).  Further information on 
the impact of the exemption is reflected on the website of the American 
Civil Liberties Union of Michigan at www.aclumich.org.  For 
background information on the NCIC database, refer to 
www.fas.org/irp/agency/doj/fbi/is/ncic.htm.  In addition, such privacy 
implications in the context of US VISIT are contained on the Electronic 
Privacy Information Center (“EPIC”) website at 
www.epic.org/privacy/us-visit.

reports to the BTS Under Secretary.  CBP is just 
now finalizing the union issues tied to the 
consolidation of various agency employees 
under CBP.   The management of the US VISIT 
program is housed within the Under Secretary’s 
office.  Such location reflects its importance to 
the mission of CBP and DHS.

106
  While the value 

of US VISIT as a counter-terrorism measure is 
limited, it does hold the promise of improving 
processes related to the entry of foreign 
travelers due to more information on identity as 
well as watchlist review.  The challenges to this 
implementation of section 110 of IIRAIRA 
though are still staggering.

US VISIT enrollment process - The first time 
DHS enrolls a traveler into US VISIT at a port, 
the individual’s travel documents are scanned, a 
digital photo is taken, and fingerprints of both 
index fingers are scanned.  The applicant’s 
name is checked against the Interagency Border 
Inspection Service (IBIS)

107
database and the

wants and warrants section of the National 
Crime Information Center (NCIC) database.  
Both of these checks are text based checks.  
IBIS contains certain terrorist watch list 
information from the TIPOFF database, formerly 
maintained by the State Department.

108
   

The enrollment process takes about 10 to 15 
seconds.  The primary reason for the speed of this 
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The BTS website for US VISIT contains useful reference material 
on the project.  The site is located at:
http://www.dhs.gov/dhspublic/interapp/content_multi_image/content_m
ulti_image_0006.xml.
107

IBIS resides on the Treasury Enforcement Communications System 
(“TECS”) at the CBP data center.  Field level access is provided by an 
IBIS network with more than 24,000 computer terminals.  IBIS can also 
be used to access NCIC records on wanted persons, stolen vehicles, 
vessels or firearms, license information, criminal histories, and 
previous federal inspections.  It also allows users to interface with all 
fifty states via the National Law Enforcement Telecommunications 
Systems (“NLETS”), which is also used the American Association of 
Motor Vehicle Administrators (“AAMVA”) on behalf of their member 
states in the driver’s license issuance process.  Some of the agencies 
using IBIS are the FBI, Interpol, DEA, ATF, IRS, Coast Guard, FAA, 
Secret Service, the Animal Plant Health Inspection Service (“APHIS”), 
and the DOS.  See the CBP website at www.cbp.gov for more 
information.
108

Testimony of Robert Mocny, Deputy Director of the US VISIT 
program before the House Committee on the Judiciary, Subcommittee 
on Immigration, Border Security, and Claims on March 23, 2004.  In 
Mr. Mocny’s testimony, he indicates that the entry process of US VISIT 
uses biometrics to match identity.  This statement is correct as to an 
applicant for admission enrolled in US VISIT through a visa application 
or for someone previously enrolled in US VISIT at a port of entry.  In 
addition, after initial enrollment in US VISIT at a port of entry, the
applicant’s biometric is run against the full IDENT database.   This part 
of the process is  the point at which VISIT enrollment at consular posts 
differs from VISIT enrollment at ports.  The full IDENT biometric check 
cannot be conducted currently in 10 to 15 seconds.  Those coming in 
to airports and seaports have also had their names run against the 
IBIS database prior to admission through the Advanced Passenger 
Information System (“APIS”).  
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process is that the security check against the full IDENT 
database occurs after the applicant for initial admission 
is enrolled in US VISIT.  If CBP inspectors ran the 
IDENT checks during the initial enrollment process, it 
would potentially add minutes to every US VISIT 
enrollment, thus generating lengthy delays.

Once the visa holder is enrolled in US VISIT, his 
or her arrival information is stored in the IDENT 
biometric database.  Therefore, the information for 
applicants for admission under US VISIT with no criminal 
record or apprehension record with legacy INS or DHS 
are contained in the same database as the individuals 
for whom DHS is on the lookout.  After visa holders 
enroll in US VISIT, they still will have to provide their two 
index fingers for scanning and their digital photo upon 
each application for admission to the U.S

C. Implications of US VISIT

Roll Out  The DMIA Act
109

amended section 110 
of IIRAIRA to phase in entry/exit implementation as 
follows:

 Airports and seaports – December 31, 
2003.

 Top fifty high traffic land border ports –
December 31, 2004.

 Remaining ports – December 31, 
2005.

110

On January 5, 2004, the first phase of US VISIT was 
allegedly implemented at airports and seaports.

111
   The 

program only implemented exit control on a test basis at 
the Baltimore Washington International Airport and at 
selected Miami seaport cruise terminals.  According to a 
June 2004 Fact Sheet issued by the CBP Public Affairs 
office, visitors with a visa, who depart from a port where 
the departure confirmation system (exit control) is in 
place, MUST comply with exit registration.

112
  By 

September 30, 2004, the same Fact Sheet indicates that 
all visitors traveling to the U.S. under the VWP program 
must “check out” before leaving the U.S.  The exit 
confirmation will be added to the visitor’s “travel records” 
to demonstrate compliance.  If this VWP visitor fails to 
comply, then the visitor will have nothing to prove 
departure via a database other than an entry in the 
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Supra note 25.
110 See 69 Fed. Reg. 467  (Jan. 5, 2004) for the interim rule published 
by DHS implementing US VISIT.
111

See DHS Press Release, “DHS Launches US VISIT Program 
Nationwide to Enhance Security, Facilitate Travel” at.
http://www.dhs.gov/dhspublic/display?content=3043 (Jan. 5, 2004).  
The program was initiated at 115 airports and at 14 seaports at cruise 
ship terminals.
112

US VISIT Fact Sheet issued by CBP Public Affairs dated June 1, 
2004.

Advance Departure Information System (“ADIS”) or 
review of an APIS manifest entry.

113

This statement in the Fact Sheet as to exit 
control compliance for VWP visitors raises serious 
immigration law concerns.  The previous Department of 
Justice program referred to as the National Security 
Entry Exit Registration System (“NSEERS”), which 
required certain nationals to register their departure at 
authorized ports of departure.  Failure to comply could 
result in barring the registrant from future admission or 
visa issuance under the INA.

114
  The DOS issued a 

cable regarding this issue allowing consular officers to 
review a failure to register on a case-by-case basis to 
determine if the registrant could establish “good cause” 
for the failure.

115
  It is critical that such a memorandum 

be issued by CBP headquarters as to US VISIT 
departure verification.  The current Fact Sheet does not 
even take into account a VWP traveler leaving the US 
through a land port at which there is no US VISIT exit 
control.

Although US VISIT representatives and 
Undersecretary Hutchinson will affirm that US VISIT 
implementation is on schedule and under budget, 
section 110 implementation did not carve out the exit 
control portion of the equation.  US VISIT accolades 
must be tempered with acknowledgement of the 
modified mission of US VISIT created by DHS.  The 
disadvantage to such glowing reviews of US VISIT is 
that they do not encourage appropriate funding, staffing, 
and implementation goals to be submitted to Congress 
for full section 110 implementation nor do they force the 
agency to realistically account for the inability of US 
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ADIS stores traveler arrival and departure data and can perform 
query functions, while APIS can capture arrival and departure manifest 
information.  See GAO-03-1083 report, supra note 21, at 36.  ADIS 
was originally designed to replace the INS Nonimmigrant Information 
System (“NIS”).  NIIS was designed to capture I-94 departure records 
to identify overstays.   The ADIS system is maintained by ICE.   Part of 
the system architecture plan for US VISIT requires creating an 
interface to facilitate the transfer of biometric information from IDENT 
to ADIS and from ADIS to TECS.  TECS also had to be modified to 
give immigration inspectors the ability to display nonimmigrant visa 
information from the CCD.  US-VISIT Program, Increment 1, Privacy 
Impact Assessment, December 18, 2003.
114

8 U.S.C. § 1182(a)(3)(A)(ii), INA §212(a)(3)(A)(ii) allowing a 
consular or immigration officer to deny a visa or admission, as 
applicable, if they have reason to believe that the foreign national 
would engage in any unlawful activity.
115

DOS cable dated May of 2003 entitled, DOS Addresses NSEERS 
Failure to Exit Through Departure Control.  The author is aware of 
many instances in which someone subject to NSEERS registration 
would not realize that a departure for a day of shopping across the 
border in Canada or Mexico resulted in this violation.  The DOS cable 
notes that “good cause” might be established when the applicant was 
given confusing or wrong instructions or had an emergent need to 
travel.  Repeated attempts by the  AILA National CBP Liaison 
Committee to obtain such an approach in a US VISIT context have 
gone unanswered in written policy by CBP.
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VISIT to be fully implemented in accordance with 
congressional mandates.

116
  This same report notes,

To the US-VISIT program office’s credit, the first phase 
of the program has been deployed and is operating, and 
the commitments that DHS made regarding this initial 
operating capability were largely met.  However, this 
was not accomplished in a manner that warrants 
repeating.(emphasis added)  In particular, the program 
office did not employ the kind of rigorous and disciplined 
management controls that are typically associated with 
successful programs, such as effective test management
and configuration management practices.

As to the anticipated implementation of US VISIT at the 
50 busiest land borders on December 31, 2004, the 
report notes that plans for future US VISIT increments 
do not call for additional staff or additional facilities at 
land border ports of entry.

117
  US VISIT implementation 

at the applicable land border ports of entry has already 
been substantially modified only to apply to subject 
nonimmigrants, who require an I-94 arrival/departure 
record for admission.  These documents are only 
currently issued during secondary inspection.  Thus, the 
argument that the burden imposed by US VISIT under 
this plan is minimal – is correct.  It is not, however, full 
implementation of section 110 entry/exit control, which 
would indeed shut down our land ports of entry at the 
end of this year.  

Land Border and US VISIT Land border 
implementation of US VISIT remains the greatest 
conundrum to solve.  The only way to appreciate the 
complexity of the issue is to at least review the two DMIA 
Task Force annual reports to Congress, which include 
pictorial evidence of the problem.  As noted earlier, land 
border admissions constitute approximately 80 percent 
of all admissions to the U.S. through ports of entry.

118
  In 

fiscal year 2002, 98 percent of the land border 
inspections were done in primary.

119
  The number of 

persons denied admission has held steady from fiscal 
year 1998 to 2002, during which an average of less than 
one percent of all travelers and about ten percent of 
travelers referred to secondary were denied 
admission.

120
  This fact should highlight the potentially 
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In a recent GAO report issued in May of 2004 (GAO-04-586), 
Homeland Security: First Phase of Visitor and Immigration Status 
Program Operating, but Improvements Needed, the GAO notes that 
DHS satisfied or partially satisfied each of the applicable legislative 
conditions required by the appropriations act,  at p. 2.  
117

Id. at 8.  The report also referenced the 2nd DMIA Report, in which 
the Task Force noted that existing land port of entry facilities do not 
adequately support even the current entry and exit processes.
118

DMIA Task Force, Second Annual Report to Congress, supra note 
22, at 15. 
119 GAO-03-1084R, Land Border Ports of Entry, letter from Richard. M. 
Stana, director of Homeland Security and Justice Issues for the GAO 
to Commissioner Robert C. Bonner of CBP (August 18, 2003).
120 R.E. Wasem, coordinator, “Border Security: Inspections Practices, 
Policies, and Issues, Congressional Research Service Report for 

massive task, if US VISIT is applied to all primary 
inspections, as is the case in a airport or seaport 
context.   For historical context as to the failure to 
improve land border inspection infrastructure and 
staffing, it is readily apparent in the recommendations 
contained in a report to the National Performance 
Review in 1995 by INS, Customs, USDA, and DOS.

121
  

Some of the list of concerns raised in this report 
regarding passenger and pedestrian inspections at land 
borders included:  too many travel documents, 
redundancy in primary processing, lack of coordination 
among agencies, unavailability of staff to work primary 
inspection, unavailability and inadequate response time 
for TECS, lack and inadequacy of equipment, and 
inconsistencies in primary processing.

Pedestrians: Currently, most pedestrian 
admissions are not recorded.  When randomly checked, 
pedestrians are checked against the IBIS (text-based) 
database and the person and document are “eye-balled” 
for a match.   The current minimum mandated IBIS 
check is 40%. The inspector normally asks about the 
purpose of entry, where the person is from, or why he or 
she has been outside the U.S.  This process often takes 
less than 5 seconds.

Occasionally, inspectors may check the person’s 
visa against the DOS CCD, which houses a copy of the 
visa the U.S. Consulate issued to that person. This 
additional check helps to target those who use other’s 
documentation or fraudulent visas. Unfortunately, CCD 
access is often not typically available in primary 
inspection.  

CBP attempted to implement the BVS on 
pedestrian lanes at land border ports of entry along the 
Southwest border on June 1, 2004.

122
  During the BVS 

implementation tests between April and June of 2004, 
results reflected a 40 percent no read rate for laser visas 
and resident alien cards due to WC and document 
mutilation.  In addition, identity verification using the 
laser visa was problematic due to wet, sweaty, or dry 
fingers.  CBP inspectors were also unable to use a 
single swipe of the cards to run IBIS text based checks 
at the same time as identity confirmation due to the 
failure of DHS to purchase computers with sufficient 
capacity.  Thus, each card had to be swiped twice to 
allow the identity check and IBIS check review.  In 

                                                                                                    
Congress  Figure 1 (May 26, 2004).  There are 317 official ports of 
entry to the U.S.
121 Reengineering United States Primary Passenger Processing, A 
Report to the National Performance Review (August 1995). 
122 The initial plan for this implementation was to mandate BVS 
scanning of laser visas and legal permanent resident cards on June 1, 
2004 at certain land border ports of entry.  The author is aware of this 
mandate based on discussions with US VISIT program management.  
On April 19, 2004, El Paso Times reporter, Louie Gilot, published an 
article entitled,. “Border Inspectors scan fingerprints,”  describing the 
program.   Roger Maier, the local CBP field office spokesman, was 
quoted in the article indicating that the BVS system would not apply to 
100 percent of pedestrian inspections.
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primary inspections, any delays can have exponential 
results.  Further, the BVS system would lock up two to 
three times per 30 minute interval.  As a result, BVS 
implementation on June 1, 2004 was not required and 
CBP headquarters advised to use BVS as a tool.  These 
results point to the increased difficulties of the land 
border environment in which applicants for admission 
can be waiting 20 to 30 minutes or longer in over 100 
degree heat to gain admission to the U.S.   An 
atmosphere quite different to air conditioned airports, 
with planned arrivals and departures.

Typically for a biometric check to be done, the 
applicant is taken to a secondary inspection area where 
two fingerprints and a photograph are taken.  The 
person’s biometric information is run through the IDENT 
database. If merited, some applicants for admission may 
also be checked against IAFIS. This database compares 
all ten fingerprints of the person against its records. The 
IDENT checks typically take 5 minutes or less, and the 
IAFIS checks can take 15 to 30 minutes or more 
depending on a variety of factors.

I-94 Most foreign nationals are required to apply 
for an I-94 admission document and pay a $6 fee upon 
application for entry to the U.S. at a land border. The 
procedures surrounding I-94 issuance often result in 
delays.  For example, there are often wait times of 30 
minutes or more to be interviewed to obtain the I-94.  
After the interview process, the foreign national must go 
a separate window to pay the $6 fee and receive the I-
94.  Too often, the officer taking the fees is unavailable 
and applicants must wait for more than 15 to 30 minutes 
for an I-94 admission document to be issued.  As noted, 
in the DMIA Task Force’s Second Annual Report to 
Congress, the form I-94 is issued for multiple entries at a 
land border port, unless otherwise indicated. 

123
  

Currently, there is no exit inspection of 
pedestrians and usually no space or personnel to 
perform such an inspection.  For that matter, there is 
typically no box or even sign to advise a foreign national 
where to turn in an I-94 in the inspection secondary or 
primary areas.  In prior findings of the Office of Inspector 
General for the Department of Justice concerning the 
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See 2nd DMIA Report supra note 22, at 32.  8 C.F.R. §235.1(f) 
specifically provides that an I-94 issued at a land border is valid for 
multiple entries, unless specifically annotated to the contrary.  
Unfortunately, this regulation does not clearly address I-94s, which 
commonly appear on the bottom half of I-797 approval notices issued 
for extension or changes of status.  In addition, CBP officers and airline 
officials do not seem clear on the multiple entry nature of a land border 
issued I-94.  Certainly, the regulation and the I-94 do not specify that 
the multiple entry only applies in the land context. Air and sea entries 
post issuance of the land border I-94 are not exempted from the 
application of this regulation.  Travel for business purposes could be 
facilitated by recognition of this fact and potential expansion of the 
concept.  US VISIT database entries would eventually allow DHS to 
track the multiple entries of the applicant.  The I-94 is the most non-
resistant document to fraud in the CBP immigration admission 
document arsenal.  

INS automated I-94, Northwest Airlines, which 
conducted a test of the system, commented that the 
purpose of the I-94 process is not clear because APIS 
data provides sufficient information to produce 
departure cards.

124
  The report recommends a risk 

management plan before spending additional funds and 
noted than a manual I-94 system could not be used to 
determine the number of departure records that should 
be forwarded to the INS, because departure manifests 
required passengers to be separated into U.S. and non-
U.S. citizen groups.  This separation was problematic 
since two types of non-U.S. citizen were not required to 
submit an I-94: Canadians and U.S. legal permanent 
residents.

125
  The technological improvements since this 

2001 report will hopefully give US VISIT a better chance 
of success, at least in the air and sea port environments.  
It is important not to forget the utility of current 
passenger manifest mandates imposed by the  Border 
Security bill.

126
  This process should pave the way for 

review of certain threat levels before boarding a plane or 
ship.  Representative Turner of the House Select 
Committee on Homeland Security has proposed that 
these manifests be submitted for at least IBIS and 
CLASS review prior to a VWP participant’s boarding of a 
plane to the U.S.

127
  This valid concern should be 

addressed in small part at certain international airports 
with the on site review of certain passengers by CBP 
inspectors under the Immigration Security Initiative 
described earlier in this article.

Passenger Vehicle Occupants:  Most 
passenger vehicle lane inspections do not involve 
checking databases against the applicant’s visa or 
passport.  Often, passenger vehicle inspectors will have 
access to the Treasury Enforcement Communications 
System (“TECS”), which is a database managed by 
legacy Customs.  It is possible to access IBIS via a 
mobile TECS unit, but the system is not amenable to 
scanning documents, so data must be typed in manually.  
In addition, for access to the CLAIMS III database 
regarding immigration status information, the person 
must be sent to secondary inspection for further review.  
Therefore, if vehicle inspectors want to conduct further 
checks on applicants, the applicants for entry must park 
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The Immigration and Naturalization Service’s Automated I-94 
system, U.S. Department of Justice, Office of Inspector General, 
Report number 01-18  at 6 (August 6, 2001).  The system was 
deployed at four air port of entry and the INS spent $31.2 million to 
implement the test of the system. The INS hoped to use the system to 
implement the exit/entry system required by section 110 and track 
overstays.  
125

Id. at 7.  INS planned to modify its regulations to require Canadians 
and U.S. legal permanent residents to obtain I-94s.
126

Section 402 of the Border Security Bill requires  modifications to 8 
C.F. R. §231.1 as to the transmission of arrival and departure 
manifests for passengers and crew.  The provisions result in part in the 
elimination of the paper I-94, which should be applauded.

127
These provisions are contained in Rep. Turner’s, Safe, Efficient, 

Coordinated, Unified, Revitalized, Enhanced Visa Waiver Act,  H.R. 
4550, 108th  , 2d Sess. (2004).
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their car and often walk in front of oncoming lanes of 
vehicles to get to the secondary inspection area.

Exit lanes are usually not available to allow for 
exit inspection.  This fact is confirmed in the DMIA Task 
Force’s First and Second Annual Reports to Congress.  
Obviously, in the passenger vehicle context, even fewer 
IBIS checks are conducted than in pedestrian lanes.  

Commercial Vehicle Occupants:  Commercial 
vehicle occupants basically go through the same 
process as passenger vehicle occupants. However, the
commercial parking lot often is far away from the 
secondary inspection area and commercial vehicle 
occupants must be escorted to secondary by a port 
employee.  Due to inadequate staffing, often no staff is 
available to perform this function and foreign nationals 
are often left waiting for long periods of time for further 
review. 

In order to speed processing of automobile 
traffic at land ports, DHS is investigating the use of a 
radio frequency (RF) technology, which would transmit 
biographical information to the inspections officer when 
the holder of the card places his print against the card 
transmitter.   The utility of this option would appear 
limited, since if the applicant has to be stopped, 
speeding through primary as one would do on a toll road 
would be out of the question.

D. Overall Inspection Issues

Access to Counsel or Even a Phone Call 
during Admissions or Consular Interviews 
Applicants for admission to the U.S or for issuance of a 
visa abroad basically have no right to counsel.  In the 
consular world, the concept of nonreviewability of 
consular decisions has a long history.  The concept is 
often referred to consular absolutism. This authority is 
set forth in 8 U.S.C. § 1104(a)(1), INA § 104(a)(1).

128
  

Consular nonreviewability is addressed in the DHS/DOS 
MOU regarding visa policy.

129
  In addition, 8 C.F.R.§ 

292.5(b) provides that an applicant for admission shall 
not have the right to representation at primary or 
secondary inspection, unless the applicant has become 
the focus of a criminal investigation and has been taken 
into custody.  The Inspector’s Field Manual, however, 
provides that the regulatory provision does not prohibit 
the inspector from granting someone access to the 
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This topic has been the subject of numerous articles.  Some articles 
of note include, Wildes, “Consular Nonreviewability—A Reexamination” 
64 Interpreter Releases 1012 (1987), and Bernsen, “Consular 
Absolutism in Visa Cases” 63 Interpreter Releases 388 (1986).
129

Section 18 of the MOU states that nothing in the MOU is intended 
to create any right or benefit enforceable against the U.S., its agencies, 
officers, or employees.  Whether the MOU and provisions of the 
Homeland Security Act protect this right remain to be seen.

inspection area to provide assistance as may be 
warranted.

130

The results of such protections can lead to 
draconian enforcement decisions and failures to apply or 
even care to know applicable immigration laws.  For 
example, the story of British author’s, Ian McEwan, 
recent ordeal at the hands of CBP inspectors in pre-
clearance operations at Vancouver should give readers 
pause in supporting no access to counsel.

131
  Within the 

AILA National CBP liaison committee, members 
regularly report applicants being subject to abusive, 
intimidating interrogations.  In addition, applicants for 
admission often recite stories of CBP officers stating that 
they must sign “confessions” of their actions or be 
subject to jail.  These coercive and abusive actions do 
nothing to improve border security and only allow 
characterization of U.S. inspections as anything but a 
process for admission to the land of the free and the 
home of the brave.

Access to at least a phone to call for the 
transmission of documentation during a secondary 
admission review would seem to be the least offensive 
way to encourage appropriate review of an applicant’s 
case for admission.  In addition, comfort with the 
application of the law only comes with knowledge of the 
law and the ability to use authorized discretion wisely to 
achieve the objectives of the law.  Certainly, an inspector 
or consular officer cannot gain the judgment to exercise 
discretion, when they don’t know the law they are 
deciding to “judiciously” apply.   INS Commissioner, 
Doris Meissner, issued a memorandum to the field 
regarding the use of prosecutorial discretion, which is 
very pertinent to this dilemma.

132
  In this memorandum, 

Commissioner Meissner appropriately noted that, “In 
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Instructor’s Field Manual § 2.9.  An excellent article on this topic 
was written by Greg Boos, entitled, “Reasserting the Right to 
Representation in Immigration Matters Arising at Ports of Entry,” which 
was published in the AILA Conference book, Travel for Work and 
Business Application, Admission, and Entry  at  57 (2004).  Mr. Boos 
notes that the regulatory change of this section in 1980 was premised 
on the right to review before an immigration judge.  This right was later 
removed with the introduction of expedited removal by IIRAIRA on 
April 1, 1997.  Hence, the premise for such regulation no longer exists 
as to those accused of failure to have the appropriate documentation 
for admission or those who make a material misrepresentation to the 
inspector.
131

Although lawyers can debate the issue of B-1 admission 
parameters when honorariums will be received, the treatment of Mr. 
McEwan, who has won nearly every major British literary prize, does 
not speak well of the enforcement attitude often now emulated by CBP 
officers.
132 Memorandum to Field on Prosecutorial Discretion dated November 
17, 2000 from the Officer of the Commissioner of INS.  Available on 
AILA Infonet at Doc. No. 00112702.   The memorandum describes the 
term, “prosecutorial discretion,” as the authority of an agency charged 
with enforcing the law to decide whether to enforce or not to enforce 
the law against someone.  The memorandum further notes that the 
“favorable exercise of prosecutorial discretion” means a discretionary 
decision not to assert the full scope of the INS’ enforcement authority 
as permitted under law.  These same concepts were contained in the 
“Principles of Federal Prosecution”  part of the U.S. Attorneys’ manual 
at the time.
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exercising this discretion, officers must take into account 
the principles described below in order to promote the 
efficient and effective enforcement of the immigration 
laws and the interests of justice.”  

Until CBP officers are properly trained in this 
exercise of discretion and held accountable, public 
instances of abuse will continue.

IV. LAND BORDER SOLUTIONS

Obviously, there are no easy solutions to US 
VISIT at our land borders, otherwise section 110 would 
have been implemented years ago. Some suggestions 
are as follows:

 Delay the implementation of exit control 
until entry control is implemented and 
until exit control is successfully at air 
and sea ports.  

 Implement US VISIT exit control in an 
admission context first and consider the 
use of US VISIT land border admissions 
to document departures.  Obviously, if 
the person applies for admission to the 
U.S. on Monday and Tuesday of the 
same week, they departed timely on 
Monday.  In addition, consideration 
should be given to placement of 
manned kiosks to document departure 
compliance at consular posts and 
international airports abroad.  In the land 
border context, departure and admission 
manifests are not available, compliance 
with departure could be placed on the 
applicant versus some procedure at the 
port of entry, with its attendance risks of 
substantial delays. 

 Impose US VISIT on random 
percentages of pedestrians, passenger, 
and commercial vehicles.

 Implement ongoing risk-benefit 
assessments regarding the random 
percentage implementation of US VISIT.

 Continue to exempt Mexican laser visa 
holders from US VISIT in a non-I-94 
context, but run the biometrics of laser 
visa holders against the IDENT 
database on a regular cycle and flag 
such problem cases for further review 
and investigation, if merited, by 
annotations on the database.

 Allow any applicant for admission to 
voluntarily submit to regular ten print 
reviews to exempt such applicants from 
redundant inspections and dedicate 
lanes for such enrollees.  If necessary, 
require such applicants to submit 

maintenance of status and departure 
bonds to gain this benefit.  

 Allow Mexican laser visa holders to be 
admitted for a default period of the same 
time frame as VWP applicants for 
admission.  The same could be applied 
to Canadian nationals.  The basis for the 
comparison is that even with enrollment 
in US VISIT, VWP applicants for 
admission and Canadians have still 
been subject to less agency review than 
laser visa holders.  

 US citizens should be encouraged to 
elect to enroll in US VISIT to benefit 
from expedited admission lanes. In 
addition, legal permanent residents 
should be given the same option, since 
the current resident alien card does not 
contain fingerprint biometrics. 

 The expansion of SENTRI and NEXUS 
programs for passenger vehicle traffic is 
important, but the programs should just 
be tied to the person versus the vehicle 
to improve the utility of the program.

133

 Finalize the integration of IDENT and 
IAFIS databases as soon as possible.

134

V. CONCLUSION  

The recommendations contained in the 9/11 
Commission Report must be carefully considered in the 
immigration law context.  Thinking out of the box is 
indeed called for to try to revamp aged inspection and 
visa issuance processes.  Lessons of the past as to 
prosecutorial discretion and professionalism must not be 
lost, however, in the post 9/11 fervor to prevent a repeat 
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The Secure Electronic Network for Travelers Rapid Inspection 
(“SENTRI”) and the Dedicated Commuter Lane Program (‘NEXUS”) 
are programs for rapid inspection of pre-cleared, low risk frequent 
travelers.  The NEXUS program and SENTRI programs are quite 
different.  Nexus is deployed on the northern border, while SENTRI is 
deployed on the southern border.   The Nexus program is tied to the 
individual, while the SENRI program enrolls the individual and their 
vehicle.  The print review done in SENTRI is also more extensive and 
requires a ten print versus the NEXUS two print.  SENTRI enrollees 
cannot participate in NEXUS and vice versa at the moment.   For that 
matter, SENTRI enrollees in El Paso, for example, may not gain 
admission through SENTRI lanes elsewhere.  It is critical that these 
programs be integrated and provide one standard.  Further recent 
information on the program is available in a DHS Office of Inspector 
General Report (OIG-04-14) (June 2004).  Enrollment information for 
SENTRI can be found at 
http://www.cbp.gov/xp/cgov/travel/leavingarrivinginUS/arrival_departur
e/sentri.xml. NEXUS enrollment information is available at 
http://www.cbp.gov/xp/cgov/travel/leavingarrivinginUS/arrival_departur
e/nexus.xml.
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For further information on the abysmal status of this critical 
database integration project, refer to the U.S. Department of Justice, 
Office of Inspector General Report, entitled, “Status of IDENT/IAFIS 
Integration,” Report No. I-2003-005, June 2003.
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of terrorist incidents.  US VISIT must also present a true 
picture of its capabilities to the Congress and the 
American public, so that a realist cost-benefit analyses 
may occur upon which to base implementation 
decisions.  US VISIT program managers should be 
congratulated on their efforts, but at the same time 
counseled to temper  mission achievements with 
forthright reports of true capabilities to allow for the 
creation of  the most effective implementation plan for 
this work in progress.  The idea of borders must no 
longer only conjure images of U.S. ports of entry along 
the Mexican and Canadian borders.  DHS has a far 
larger obligation to implement, which is appropriately 
global in scope and layered to protect U.S. interests.
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APPENDIX

1. I-94  Arrival Departure Card

2. I-94 W Arrival Departure Card - Visa Waiver Program

3. DS-156 Visa Application Form

4. DS-157 Supplemental Visa Application Form

5. AR-11 Alien’s Change of Address Card
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